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ABBREVIATIONS USED

2008 Police Review The review of the Firearms Act 1973 (WA) conducted by the Western Australia
Police in 2008

Commission The Law Reform Commission of Western Australia

Firearms Act Firearms Act 1973 (WA)

Firearms Regulations Firearms Regulations 1974 (WA)
Police Commissioner The Commissioner of Police, Western Australia

SAT State Administrative Tribunal
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On 24 February 2014 the Attorney General requested
that the Law Reform Commission report on the
Firearms Act 1973 (WA). In particular, the Commission
was asked to:

1. provide advice on and recommend appropriate
legislative and/or procedural changes with regard
tothelicensing andstorage of firearms, definitions
and categorisation of firearms, and effects of
changes in firearm technology incorporating
national initiatives where appropriate.

2. provide advice on and recommend appropriate
legislative changes regarding penalties for
firearm offences and, in so doing, consider
consistency with penalties in other Australian
states and territories.

3. review any relevant issues arising from the recent
‘Operation Unification’, the Auditor General’s
Reports on firearms licensing, Joint Standing
Committee on Delegated Legislation Report 68,
Explanatory Report in relation to the Firearms
Amendment Regulations 2013 and any other
relevant Parliamentary Inquiry.

4. provide advice on any other relevant matters.

11 Background to Reference

The Firearms Act 1973 (WA) has come under sustained
criticism in recent years by firearms owners, dealers
and their representative bodies, and the need for a
review has been raised in several different contexts.

In 2008 the Western Australia Police conducted a
review of the Firearms Act 1973 (WA) (hereinafter
referred to as ‘the 2008 Police Review’), noting
that there had never been a full review of the Act
and that many of the amendments made to the Act
were ‘expedited due to the nature of the incidents
prompting the legislative change’and thataccordingly
the legislation was ‘a patchwork of amendments
that make it quite fragmented and difficult to read’.
This review did not result in any amendments to the
Firearms Act, but its recommendations for legislative
change are discussed below where relevant.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 9.

R wWwN =

Extract from Hansard, Legislative Assembly, Thursday 28 November 2013, 2.
Hansard, Legislative Council, 21 October 2014, 7524.
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More recently, a report of the Joint Standing
Committee on Delegated Legislation in relation to
the Firearms Amendment Regulations 2013 suggested
that, given concerns expressed by stakeholders about
the administrative processes undergone to obtain
a licence, the Firearms Act ‘should be reviewed as
a matter of urgency to eliminate double handling
and inconsistencies and clarify legislative intent’ and
that such a review ‘should ensure that any future
licensing process is as cost-efficient as possible’.2 The
Committee formally recommended that ‘the Minister
initiate a review of the Firearms Act 1973 (WA) and
advise the Legislative Council and the Legislative
Assembly of the timeframe for the review’.3

Speaking in Parliament on 28 November 2013 in
response to a grievance about the administration of
the Firearms Act, the Police Minister, the Hon Liza
Harvey MLA, stated:

Police processes for firearms licensing have been
established to comply with the Firearms Act 1973
and are based on extensive legal interpretation
and case law that has been built up over a
considerable time. Therefore, it is my view that to
make the firearms licensing process more efficient
and for the process to meet the expectations of
the Western Australian community, we need
to make legislative changes and modernise the
Act. That is why | have been liaising with the
Attorney General, who has agreed to the Law
Reform Commission undertaking a review of the
Firearms Act 1973...1 believe that [the review] will
provide the right balance between the needs
and the requirements of not only consumers in
the recreational shooting community, but also
police compliance and community public safety
requirements.*

This review, in short, stems from criticisms made of
the Western Australian firearm regulation system
over a number of years. Speaking in Parliament on
21 October 2014, the Attorney General, the Hon
Michael Mischin MLC, stated: ‘I entirely accept,
the Minister for Police entirely accepts and the
government entirely accepts that the licensing system
is broken and that the Firearms Act 1973, that forms
the linchpin to it and the regulations that flow from
that, need to be reviewed'

Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations, October 2013, 16.
Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, i.
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1.2  Scope of Reference

The Commission’s Terms of Reference are broad in
scope. Firstly, they require the Commission to consider
and make recommendations on both legislative and
procedural changes in the areas of licensing, storage,
definitions, categorisations and effects of changes
in firearm technology. These are all areas on which
there has been debate in recent years.

The Commission is also asked to provide advice on and
recommend appropriate legislative changesregarding
penalties and, in so doing, to consider consistency
with penalties in other Australian jurisdictions. This
Term of Reference refers to ‘penalties for firearm
offences’ and, as not all offences involving firearms
are contained in the Firearms Act, it has also been
necessary to consider some other legislation, in
particular the Criminal Code.

The Commission is also to review relevant issues
arising from:

e the recent '‘Operation Unification’ (a two-week
national campaign against unlicensed firearms,
which took place in Western Australia in June
2013 and June 2014);

e the Auditor General's Reports on the firearms
licensing system used by Western Australia Police;

e Report 68 of the Joint Standing Committee on
Delegated Legislation — ‘Explanatory Report in
relation to the Firearms Amendment Regulations
2013"; and

e any other relevant Parliamentary Inquiry.

The named reports are largely procedural in nature.
Since the Terms of Reference were set, two additional
parliamentary inquiries have been held which are
relevant to this review. These are:

e the inquiry conducted by the Western Australian
Standing Committee on Public Administration
into recreational hunting systems on public
lands,® and

e the inquiry conducted by the Senate Legal and
Constitutional Affairs References Committee
into the ability of Australian law enforcement
authorities to eliminate gun-related violence in
the community.’

Each of these reports and inquiries are considered
in the Discussion Paper. In addition, in Annexure 1,
relevant aspects of the Joint Commonwealth—-New
South Wales review of the tragic Martin Place siege,
which took place in December 2014, are summarised.

Finally, the Terms of Reference require the Commission
to provide advice on any other relevant matters.

As discussed in this paper, the Firearms Act operates
within a national context and has been amended in
line with National Agreements from 1996 and 2002.
The Terms of Reference do not require the Law
Reform Commission to deviate from these National
Agreements. Instead, in the first Term of Reference,
the Commission has been asked to ‘incorporate
national initiatives where appropriate’ and the second
Term of Reference refers to consistency with other
Australian jurisdictions with respect to penalties.
However, neither do the Terms of Reference limit the
Commission to the parameters of existing licensing
frameworks in Australia. In exploring proposed
changes to the Firearms Act raised by the Terms of
Reference, the Commission has given due weight to
the status of the 1996 and 2002 National Agreements
but has also considered suggestions that differ from
them.

1.3  Methodology

The Commission received draft Terms of Reference on
13 December 2013 and the final Terms of Reference
were made available on 24 February 2014. In June
2014 the Commission commenced preliminary
research on the Firearms Act.

While there is no formal call for submissions at the pre-
Discussion Paper stage, the Commission conducted
targeted consultation to flesh out the issues raised by
the Terms of Reference and also received submissions
from a number of interested parties.

Consultations began on 30 June 2014 and continued
throughout the preparation of this Discussion Paper.
The Commission consulted on multiple occasions with
personnel from Western Australia Police, including
officers who are responsible for implementing the
Firearms Act as well as seeking information from
Australia Post, which also plays a role in the licencing
process, and from the State Administrative Tribunal.

6 Standing Committee on Public Administration, Report on Recreational Hunting Systems, Report No. 23, 10 March 2015, accessed at
http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626 C36B10F4939A748257E040022 A00E/$file/pc.rhs.150304.rpf.023.xx. pdf.

7 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community,
9 April 2015, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
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The Commission also consulted with the firearms
owners who are members of the Firearms Reference
Group, which meets with Western Australia Police on
aregular basis. The Firearms Reference Group includes
individuals from a number of different interest
groups within the firearms community, including the
WA Firearms Traders Association, the West Australian
Field & Game Association Inc., the West Australian
Rifle Association, the Sporting Shooters Association
of Australia (WA), the WA Arms & Armour Society,
the International Practical Shooting Confederation of
Western Australia, the WA Farmers Federation, the
WA Shooting Association, the Western Australian
Clay Target Association and the WA Pistol Association.
In addition to consulting with the Firearms Reference
Group, the Commission attended several meetings
that took place between Western Australia Police and
the Firearms Reference Group. The Commission also
met with the Hon Rick Mazza MLC of the Shooters
and Fishers Party and the Public Health Association
of Western Australia (WA Branch) and received 17
written submissions.

The Commission attended the Western Australia Police
Licensing Centre to observe how licence applications
are processed, and also visited the dealership
and workshop of Mr Ron Bryant, President of the
Sporting Shooters Association of Australia (WA), and
the private Colonial Arms Museum maintained by Dr
Leo Laden. The Commission attended a presentation
on 3D printing by Mr John Hornick from the United
States firm Finnegan Henderson, hosted by LESANZ,
the Licensing Executives Society.

The Commission requested and obtained information
and data from Western Australia Police regarding
the operation of the Firearms Act. In addition, the
Commission received information from the Police
Ministers of the Northern Territory, Queensland,
South Australia, Tasmania and Victoria about the
operation of firearms legislation in those jurisdictions.

The information provided by stakeholders was
invaluable in the preparation of this Discussion
Paper. The Commission is very grateful to all the
stakeholders who took the time to provide what
was in many instances extremely detailed feedback
on the operation of the Firearms Act and of other
relevant legislation.

10 LRCWA Project 105 | Review of the Firearms Act — Discussion Paper
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21 Firearms Legislation in Western
Australia

The first piece of legislation passed in Western
Australia to regulate firearms was the Gun License
Act 1885 (WA), which was repealed and replaced by
the Firearms and Guns Act 1931 (WA). The 1931 Act
was subsequently repealed and replaced in turn by
the Firearms Act.

The licensing regime in the Firearms Act, whereby
both firearms and their holders are subject to licensing
requirements, is of long duration. In the second
reading speech in 1973 the then Police Minister, the
Hon John Dolan, noted that the new Act proposed to
include the following provisions:

‘(1) Every person who handles a firearm to be subject
to some form of licensing.

(2) Every firearm in Western Australia to be subject
to licensing, registration and identification and
linked with an individual owner. This excludes
affiliated members of the WA Rifle Association
and the Small Bore Rifle Association, who
possess a rifle for range shooting and are subject
to Commonwealth Defence Act regulations
appertaining to rifle clubs.

(3) The prohibition of certain types of firearms
considered undesirable.

(4) More stringent control on types of weapons, not
generally acquired by the public but by sporting
persons.

(5) For certain types of firearms in common use for
destruction of vermin by farmers and sporting
purposes no changes are intended’.®

The Firearms Act has been amended several times
since its passage, most notably in 1996 following
the National Firearms Agreement, which is
discussed further below at paragraph 2.3. However,
Western Australia has had strong laws regarding
the possession, ownership and use of firearms for
many decades. It was noted during preliminary
consultations that the Western Australian laws go
well beyond those required to implement the 1996
and 2002 agreements.

8 Hansard, Legislative Council, 3 April 1973, 548-549.
9 Hansard, Legislative Assembly, Thursday 26 September 1996, 6301, 6302.

In the second reading speech to the Firearms Act
Amendment Bill 1996, The Hon Robert Wiese
MLA, the then Minister for Police, advised that the
amendments came about as a result of longstanding
concerns about the adequacy of the Act ‘expressed
by members of the firearms trade, the judiciary, the
police, shooting organisations and other interested
parties’, as well as the need to implement the 1996
National Firearms Agreement.® By virtue of the 1996
National Firearms Agreement and other National
Agreements discussed below, the Firearms Act does
not sit in isolation but forms part of a national
framework of firearm regulation.

All Australian jurisdictions have legislation™ that
regulates the supply and use of firearms, establishes
licensing systems and provides that the possession,
use or sale of a firearm without the relevant authority
constitutes an offence. This framework was arrived
at via agreements made at various meetings of the
Australasian Police Ministers’ Council.

2.2  Background to the National
Framework

Aspects of the National Agreements set out below
were of long gestation, having already been proposed,
both at earlier meetings of the Australasian Police
Ministers’ Council and in other fora. In particular,
resolutions relating to uniformity were made and
discussed at successive meetings of the Australasian
Police Ministers’ Council prior to 1996.

In 1987, in response to a mass shooting in Hoddle
Street in Melbourne in which a gunman killed seven
people and injured 19 others, a National Committee
on Violence was established by agreement between
the Prime Minister, Premiers and the Chief Minister
of the Northern Territory. The National Committee
on Violence was asked to report on issues including
the contemporary state of violent crime in Australia,
related social, economic, psychological and
environmental aspects, and the development of
strategies to prevent violence."

10 Firearms Act 1996 (ACT); Firearms Act 1996 (NSW); Firearms Act (NT); Weapons Act 1990 (Qld); Firearms Act 1977 (SA); Firearms Act 1996 (TAS); Firearms Act 1996 (Vic).
1" National Committee on Violence, Violence: Directions for Australia, Canberra: Australian Institute of Criminology, 1990, xxi.
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Its 1990 report, Violence: Directions for Australia,
recommended, among other things, the enactment
of uniform legislation throughout Australia to
regulate the acquisition and possession of firearms,
the introduction of uniform guidelines for all
Australian police forces in the enforcement of firearms
legislation, and the development of a national gun
control strategy aimed at reducing the number of
firearms in Australian society and preventing access
to firearms by individuals who are not fit and proper
persons, such as those who have been convicted
of a violent crime or who have demonstrated a
propensity for violence.”? More specifically, the report
recommended that state and territory governments
prohibit all automatic longarms and certain types
of ammunition, restrict semi-automatic longarms
to individuals with a specific need, require the
registration of all firearms in a computerised national
firearms registry, institute a 28-day cooling-off period
for applications, and require that only fit and proper
persons with a genuine reason be able to obtain a
licence.”

Following the Strathfield massacre in Sydney on
17 August 1991, at which a gunman killed seven
people and wounded six before killing himself, a
special meeting of the Australasian Police Ministers’
Council was convened in October 1991 to discuss gun
control. At this meeting, the Council made several
recommendations for uniform firearm laws, including
a ban on the sale of all military and military-style
semi-automatic firearms, except for ‘government
and government-approved’ purposes; a special
licence required for possession of other centre-fire
semi-automatic and self-loading shotguns; licensing
for other classes of longarms based on a genuine
reason (undefined) to own; national character
checks on licence applications; a 28-day cooling-
off between application and licence; that guns and
ammunition must be stored separately and securely;
and compulsory confiscation of guns on domestic
violence call-outs or breach of licence conditions.™
However, the meeting did not come to an agreement
on registration of firearms, which was opposed by
New South Wales, Queensland and Tasmania.”®

2.3 1996 amendments - the National
Firearms Agreement

On Sunday 28 April 1996, Australia experienced the
worst mass murder in its modern history when a lone
gunman killed 35 people and injured 18 others at Port
Arthur in south-eastern Tasmania. This tragedy, the
Port Arthur Massacre, prompted substantial changes
to firearms legislation throughout Australia. The 1996
National Firearms Agreement'® was reached twelve
days after the massacre by the Australasian Police
Ministers’ Council. It resulted in the replacement
or amendment of all existing firearms legislation,
creating a high degree of commonality between the
various Acts.”

The National Firearms Agreement resulted in all
Australian jurisdictions banning all automatic and
semi-automatic self-loading and pump action
longarms, except where used for military, police
or other government purposes, or for certain
occupations (such as extermination of feral animals).”®
Overall, the National Firearms Agreement comprised
11 subject headings and included agreement on:

e the need for nationwide registration of all
firearms;

e the need for a genuine reason for owning,
possessing or using a firearm (and that personal
protection should not be regarded as a genuine
reason for owning, possessing or using a firearm);

e the use of particular classifications to define the
‘genuine reason’ an applicant must show for
owning, possessing or using a firearm;

e an additional requirement that over and above
satisfaction of the ’‘genuine reason’ test, an
applicant for a licence for the categories B, C, D
and H (see below) must demonstrate a genuine
need for the particular type of firearm;

¢ theneed forlicence applicants to be over 18 years,
be a fit and proper person, prove their identity
and undertake adequate safety training;

12 National Committee on Violence, Violence: Directions for Australia, Canberra: Australian Institute of Criminology, 1990, 175.

13 National Committee on Violence, Violence: Directions for Australia, Canberra: Australian Institute of Criminology, 1990, 176.

14 See Dr Sandra Egger and Rebecca Peters, ‘Firearms Law Reform: The Limitations of the National Approach’ in Heather Strang and Sally-Anne Gerull (eds), Homicide: Patterns,
Prevention and Control, Australian Institute of Criminology, Canberra, 1993, 202, accessed at http://aic.gov.au/media_library/publications/proceedings/17/egger-peters.pdf.

15 The proposals made at the October 1991 meeting of the Australasian Police Ministers’ Council are discussed in Dr Sandra Egger and Rebecca Peters, ‘Firearms Law Reform: The
Limitations of the National Approach’ in Heather Strang and Sally-Anne Gerull (eds), Homicide: Patterns, Prevention and Control, Australian Institute of Criminology, Canberra,
1993, 201-204, accessed at http://aic.gov.au/media_library/publications/proceedings/17/egger-peters.pdf.

16 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

17 Dixon N, ‘Firearms offences in Queensland and other jurisdictions’, e-research brief 2010/30, Queensland Parliamentary Library, 2.
18  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 2, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
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e specifically, that licence applications are to be
refused, or licences are to be cancelled, where a
person is not of good character, has a conviction
for an offence involving violence within the
past five years, no longer has a genuine reason
to possess a firearm, has been the subject of an
Apprehended Violence Order, Domestic Violence
Order, or restraining order, or is not mentally or
physically fit;

e the adoption of a 28-day cooling-off period
before licences are issued;

e the need for a separate permit to acquire in
respect of each firearm obtained;

¢ uniform standards for the security and storage of
firearms; and

e recording of sales of firearms, and that firearm
sales only be conducted by or through licensed
dealers.”

Jurisdictions also agreed on the following categories
of firearms:

e Licence Category A: air rifles; rimfire rifles
(excluding self-loading); single and double barrel
shotguns;

e Licence Category B: muzzle-loading firearms;
singleshot; double barrel and repeating centre fire
rifles; break-action shotgun/rifle combinations;

e Licence Category C (prohibited except for
occupational purposes): semi-automatic fire
rifles with a magazine capacity no greater than
10 rounds; semi-automatic shotguns with a
magazine capacity no greater than five rounds;
pump action shotguns with a magazine capacity
no greater than five rounds;

e Licence Category D (prohibited, except for
official purposes): self-loading centre fire rifles
designed or adapted for military purposes or a
firearm which substantially duplicates those rifles
in design, function or appearance; non-military
style self-loading centre fire rifles with either an
integral or detachable magazine; self-loading
shotguns with either an integral or detachable
magazine and pump action shotguns with a
capacity of more than five rounds; self-loading
rimfire rifles with a magazine capacity greater
than 10 rounds; and

e Licence Category H (Restricted): all handguns,
including air pistols.

These categories, and the differences between types
of firearms included in them, are discussed further in
this paper at paragraph 7.4.

There was also a gun buyback scheme in operation
during 1996-1997, during the course of which ‘643,726
newly prohibited semi-automatic and pump-action
rifles and shotguns were purchased by the federal
government from their civilian owners at market
value’ and ‘[tlens of thousands of gun owners also
voluntarily surrendered additional, non-prohibited
firearms without compensation’.?°

2.4 The 2002 National Firearms
Agreements

Two additional agreements were developed in 2002.

The Australasian Police Ministers’ Council agreed to
the National Firearms Trafficking Policy Agreement
on 17 July 2002.

Later in 2002, a shooting occurred at Monash
University in which two people were killed and five
wounded. It was subsequently reported that the
alleged assailant was a licensed pistol owner with
access to several handguns.?' This incident led the
Australasian Police Ministers’ Council to develop the
National Handgun Agreement.

2.41 The 2002 National Firearms Trafficking
Policy Agreement

The National Firearms Trafficking Policy Agreement
sought to address the illegal firearms trade, and
included matters such as:

e increasing border
firearms;

protection against illegal

e ensuring that provisions in the Australian Postal
Corporation Act 1989 (Cth) do not render invalid
provisions in state and territory legislation
regarding the sending of firearms through the
mail;

e ensuring substantial penalties for the illegal
possession of a firearm;

e introducing nationally consistent regulation of
the manufacture of firearms;

e introducing offences relating to defacing serial
numbers;

e introducing an offence of illegal manufacture
that attracts substantial penalties;

19  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 2-14, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

20 Chapman S, Alpers P Agho K and Jones M, ‘Australia’s 1996 gun law reforms: faster falls in firearm deaths, firearm suicides, and a decade without mass shootings’ (2006) 12

Injury Prevention, 365.

21 Phillips J, Park M and Lorimer C, ‘Firearms in Australia: A Guide to Electronic Resources’, Parliamentary Library, 9 August 2007, accessed at http://www.aph.gov.au/About_
Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/0708/FirearmsAustralia.
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e ensuring substantial penalties for the illegal
possession of a firearm;

¢ extending the definition of ‘possession’ to include
circumstances where an illegal firearm is found
in premises with a person or persons but is not
actually physically possessed by any person;

e proscribing certain persons from employment
in firearm dealerships and introducing close
association provisions for firearm dealers;

¢ making it an offence to conspire to commit an
interstate firearm offence;

e introducing substantial penalties for firearm
record falsification; and

e establishing a Commonwealth cross-border

firearms trafficking offence.??

2.4.2 The National Handgun Agreement 2002

The National Handgun Agreement comprised 28
resolutions aimed at restricting access to handguns
in Australia. The Council of Australian Governments
(COAQG) endorsed these resolutions on 6 December
2002, which included restricting the classes of legal
handguns that could be imported or possessed for
sporting purposes to those which meet recognised
sporting shooter classifications in the Olympic and
Commonwealth Games and other accredited events.??

The National Handgun Agreement included specific
licensing requirements for handguns, providing for
the introduction of graduated access to handguns
for legitimate sporting shooters over a period of 12
months on the basis of training, experience and event
participation.?* The process agreed to was as follows:

e a person must obtain a police check and submit
this with their application to join a shooting club
(NSW agreed that police checks are required but
reserved the right to determine the process);

e during the first six months the person must not be
permitted to own a handgun, must satisfactorily
complete a firearm safety training course and
meet minimum participation rates;

e if a club certifies that a person has satisfactorily
complied with the conditions attached to the first
six months’ probation, then during the second six
months a person will only be permitted to own
one .22" calibre pistol and .177" air pistol or one
centrefire pistol and .177" calibre air pistol; and

e aftertheinitial 12-month period, the acquisition of
additional handguns is subject to demonstration
of genuine need and confirmation that the
licensee has adequate storage arrangements
in place and specification of the competition
shooting discipline for which the handgun is
required.?

It was also agreed that a sporting shooter must be a
member of a club to obtain a licence and that clubs
required the power to request a police check on a
person prior to accepting them as a member. Further,
to prevent ‘club shopping’, it was agreed that a person
wishing to join a club must provide details to the club
of any other shooting clubs to which they belong and
firearms they own, and that clubs should be able to
request information from licensing authorities on a
member’s or applicant’s ownership of handguns and
membership of other clubs.?®

The National Handgun Agreement also included
provisions regarding the refusal and revocation of
handgun licences on the basis of criminal intelligence
or any other relevant information.?’

In addition, the National Handgun Agreement set out
additional requirements for collectors of historical
firearms. These included:

e thatstates andterritories would accredit historical
societies;

e that historical societies would be required to
notify police of a member’s expulsion and the
reasons for expulsion; and

e that accredited historical societies would be
indemnified from civil or legal liability where
they notify police in good faith of their belief that
a person is unfit to hold a collector’s licence.?

A Handgun Buyback Scheme was also implemented
in 2003, and recovered 70,000 handguns.®

22 SeeBricknell S, ‘Firearm trafficking and serious and organised crime gangs’, Research and Public Policy Series no. 116, Canberra: Australian Institute of Criminology, June 2012,

9-10, accessed at http://www.aic.gov.au/media_library/publications/rpp/116/rpp116.pdf.

23 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 2, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

24 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

25  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

26 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 4, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

27 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 4, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

28  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

29  Phillips J, Park M and Lorimer C, ‘Firearms in Australia: a guide to electronic resources’, 9 August 2007, accessed at http://www.aph.gov.au/About_Parliament/Parliamentary_

Departments/Parliamentary_Library/pubs/BN/0708/FirearmsAustralia.
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2.5 Approaches to the National
Framework

Given the above background, there is substantial
commonality between firearms legislation in the
Australian states and territories, but each Australian
jurisdiction has applied the 1996 and 2002 National
Agreements in a slightly different way. Indeed, in
2007 an Australian Institute of Criminology report
concluded that ‘while much progress has been made
in the attempt to standardise firearm regulation
across Australia, divergence from the resolutions of
the firearm agreements has significantly weakened
the national framework for the control of firearms
as envisaged by the Australasian Police Ministers’
Council".3® Within Western Australia, there has been
some debate as to whether the Firearms Act extends
too far beyond the requirements of the 1996 National
Agreement and 2002 Agreements.?'

It should be noted that the Firearms Act was
already strict in its terms prior to the 1996 National
Agreement; stricter than Acts that existed in other
Australian jurisdictions. For instance, prior to the 1996
amendments, section 11 of the Firearms Act already
provided that ‘the Commissioner shall not grant a
permit or issue a licence under this Act to a person if
in his opinion:

(@) itis not desirable in the public interest; or
(b) that person is unfit to hold a licence; or

(c) that person does not have a good reason for
acquiring or possessing the firearm orammunition
to which the application relates’.??

In 1995, the Supreme Court observed that the
Firearms Act was one which ‘generally prohibits
the holding or use of firearms without the grant of
a licence’, that it was ‘clear that public safety in the
sense of not wanting these weapons to be used by
or fall into the hands of criminals is a paramount
consideration’, that there was no entitlement to a
licence under the Act, and that the ‘discretion given
to the licensing authority under the Act to refuse the
grant of a licence is very wide".?3

Western Australia Police note that at the time of
the 1996 National Firearms Agreement, the state’s
firearms legislation was ‘significantly more stringent
than any other jurisdiction’ and that the underlying
principles of the Firearms Act were and remain
‘accountability and responsibility’.>*

It is often argued that there is an inherent benefit
in consistency of laws throughout all jurisdictions
in Australia. According to this viewpoint, firearms
legislation should aim for parity between different
states and territories.®® There is also a contrary
view: that the 1996 National Agreement and 2002
National Agreements represent a baseline and
that jurisdictions such as Western Australia are free
to impose additional safety measures above this
minimum standard.

Matters relating to firearms regulation are considered
at meetings of the Law, Crime and Community
Safety Council, which meets twice a year and which
comprises a maximum of two ministers from the
Commonwealth, each state and territory and New
Zealand with portfolio responsibility for law and
justice, police and emergency management.3¢

There is also a senior officers’ group, the National
Firearms and Weapons Policy Working Group, which
also meets biannually. In addition to representatives
from state and territory jurisdictions, the National
Firearms and Weapons Policy Working Group includes
representatives from the Australian Customs and
Border Protection Service, the Australian Institute
of Criminology, the Australian Crime Commission,
the Defence Export Control Office, CrimTrac and
the Australian Federal Police.?” CrimTrac, which was
established in 2000 under an intergovernmental
agreement, is an executive agency responsible for
developing and maintaining national information-
sharing services between state, territory and
commonwealth law enforcement agencies.

30  Davies M and Mouzos J, Australian Institute of Criminology Special Report, June 2007, 7, accessed at http://www.aic.gov.au/media_library/publications/special/003/firearms-

legislative-review.pdf.

31 The Sporting Shooters Association of Australia (WA) advised that it supported harmonisation of firearms regimes across Australia and submitted that its members experienced
‘frustration that [the National Agreement] is used by Western Australia Police to oppose many proposals by the SSAA (WA) to ease the needless bureaucratic burden faced by
firearms users’. The Association advised that a ‘review by [the Law Reform Commission] that establishes that Western Australia has met its obligations under COAG would be
welcomed by the SSAA (WA)’; Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.

32 Firearms Act 1973 (WA), (11 April 1983 reprint), s 11.

33 Re Brown (SM), Ex parte Scudds (1995) 14 WAR 270 per Kennedy, Rowland and Anderson JJ at 9, 12-13, 16.

34 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 8.

35  Some stakeholders have suggested that there should be greater harmonisation between the Firearms Act 1973 (WA) and legislation in other Australian jurisdictions; Submission
from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 1.

36 On 13 December 2013 the Council of Australian Governments (COAG) replaced its 22 councils with eight, one of which is the Law, Crime, and Community Safety Council, which
effectively replaces the Standing Council on Law and Justice (SCLJ) and the Standing Council on Police and Emergency Management (SCPEM). The SCPEM had previously replaced
the Australasian Police Ministers’ Council. See ‘About the Law, Crime and Community Safety Council’, accessed at http://www.lccsc.gov.au/sclj/Iccsc_about_us.html.

37  Australian Federal Police, Submission 182, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement authorities to eliminate

gun-related violence in the community, 3.
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3.1 Differing views on firearm regulation
and the Firearms Act 1973 (WA)

Debate continues as to the effectiveness and
fairness of Australia’s firearms regulation system.
In particular, nearly two decades after the 1996
National Agreement, there remains lively debate as
to the effectiveness of both the amendments made
in response to this Agreement and the gun buyback
scheme that followed it.3®

A common theme in criticism of firearm legislation in
Australiaisthattheseregulatoryregimesunnecessarily
punish and burden law-abiding firearms owners.
Further, it is argued that these regimes concentrate
police resources on regulating the activities of
lawful firearms owners and users at the expense of
investigating criminal firearm users, who possess
unlicensed firearms.>®> Among firearm owners, it is
often argued that strict regulations around firearm
ownership can have no effect on crime and will only
affect the law-abiding, on the basis that criminals
by definition do not obey the law. Such arguments
must be viewed with some caution; the assertion
that the Firearms Act is pointless because criminals do
not obey it could easily be applied to each and every
piece of legislation, including the Criminal Code.
However, it is equally true to say that regulation
beyond that necessary to meet the objectives of the
Firearms Act serves little purpose other than to be
counterproductive.

These arguments were ventilated during the 2015
Senate Inquiry into the ability of Australian law
enforcement authorities to eliminate gun-related
violence in the community, which is discussed below
at paragraph 16.2. Renewed discussion on the aims
of firearms regulation was also ignited by the tragic
events which took place on 15-16 December 2014,

when a gunman took hostages in a café in Martin
Place, and two of those hostages were tragically
killed. The specific circumstances of what has become
known as the Sydney siege are discussed further
below in Annexure 1.

There have been some suggestions that firearm
regulation should be loosened in Australia and in
Western Australia more specifically. For instance,
some firearm owners consider that licensing and
registration of Category A and B firearms should
be abandoned entirely.®*® In this regard, the
Commission’s attention has also been drawn to the
firearms regulation systems in New Zealand and
Canada, both of which have more limited regulatory
requirements for longarms.*' It is also sometimes
asserted that firearm regulation in Australia
generally, and in Western Australia in particular, is
so onerous as to risk driving firearm ownership and
use underground. While this risk is considered to be
a real one, the Commission is cautious to place undue
weight on the regulatory regimes that have been
implemented in other jurisdictions where the culture
of firearms ownership and use may be different. The
Commission is also cautious to consider such a drastic
step as abandonment of the requirement to register
whole categories of firearms, because it would likely
encourage more people to become firearms owners
and thereby increase the number of firearms within
the community. This would be in circumstances where
the Commission has not been shown any compelling
need for, and there would remain obvious concerns
with, more widespread firearms ownership. In any
event, were such a step to be contemplated, it would
likely conflict with the terms of one or more of the
1996 or 2002 National Agreements.

38

39

40
4

16

The ongoing debate is exemplified in the recent reports of the Senate Standing Committee on Legal and Constitutional Affairs on the ability of Australian law enforcement
authorities to eliminate gun-related violence in the community. As discussed elsewhere in this Discussion Paper at paragraph 16.2, members of the Committee tabled two
separate reports which made different findings and recommendations. On the matter of the effectiveness of the 1996 National Firearms Agreement, one of the reports
concluded that 'the majority of studies examining [the 1996 National Firearms Agreement’s] impact on gun violence in Australia have concluded that the reforms “have been
responsible for substantial reductions in the Australian firearm death rate and have also put an end to mass shooting”’. The other report stated ‘At an international level, there is
no consensus on whether there exists a relationship between the level of firearm availability and firearm-related violence’, and noted that New Zealand had declined the invitation
to join with Australia in adopting firearms registration in 1996 while Canada had since abandoned longarm registration’. See, respectively, Senate Standing Committees on Legal
and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9 April 2015, 9, accessed at http:/www
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf, citing Lauren Hirsh, ‘Brothers in Arms Control: Introducing Australian-Style Gun
Control in the United States’ [2013] 12 Macquarie Law Journal, 89-91, and Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by
a Majority of Senators Attending the Inquiry, 147, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

For instance, the Report by a Majority of Senators Attending the Inquiry into the ability of Australian law enforcement authorities to eliminate gun-related violence in the
community quoted a Mr Tim Bannister, Chief Executive Officer of the Sporting Shooters Association of Australia, as stating ‘here in Australia the vast majority of state and federal
law enforcement resources and strategies are now, and have been for the past 18 years, mistakenly focused on spending massive amounts of their time and efforts on monitoring
and restricting the activities of just one sector of our society, the licensed firearms owners, which every statistic and every example show are responsible for almost no gun-
related violence’. See Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 143,
accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Submission from Mr Bryan Finlay, 10 August 2014, 7.

Meeting with Hon Rick Mazza MLC, 2 December 2014, see also Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority
of Senators Attending the Inquiry, 147-148, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/Illicit_firearms/report.pdf.
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Much of the criticism of the Firearms Act that has
been articulated to the Commission reflects the
broad theme set out above; in essence, stakeholders
within the firearms community*? consider that the
Act and its associated processes have an unfairly and
counter-productively punitive effect on law-abiding
people who have a legitimate purpose for possessing
and/or using firearms.

This is one way of considering the Act and the
activities it regulates, and could be referred to as the
owner/user perspective. There are also alternative
conceptual frameworks. For instance, from a public
health perspective, the division between ‘good’ and
‘bad’ firearm users may be something of ared herring.
Self-evidently there is a clear difference between
law-abiding firearm owners and persons who are
involved in organised crime, and it is important
to ensure that persons in the latter category do
not have access to firearms, but on this view the
key issue is the possession and use of a dangerous
thing, albeit one which is largely used in a safe and
responsible manner. Firearms are capable of causing
serious harm; as such, they are subject to restrictive
regulations, which are imposed on all members of
the community in order to protect that community.
As two gun control advocates wrote in 2000, ‘[ilt
seems sensible and obvious that guns, like cars and
other dangerous products, should be regulated for
safety. Marching in the streets against gun control
seems as silly as marching against seatbelts or against
residential building standards’.*?

The Public Health Association of Australia (WA
Branch) submits that any review of the Firearms Act
must be guided by the precautionary principle: the
organisation considers that, given the Act’s function
in protecting the Western Australian community, the
onus is on advocates of any changes to the Act to
provide sound evidence that such changes would not
cause harm to the community.** Relevantly, firearms
ownersoften contend thatthe lawsthemselvesare not
based on evidence but on irrational fears, and result
from a prejudice against firearms. For instance, one
stakeholder submits that there is ‘'no evidence of any
notable links between licensed firearm owners and
firearm-related crime in the Australian community’
and that the licensing regime in Western Australia
acts as an artificial restraint on the shooting sports in

the state with no demonstrable associated benefit to
the community’.* As previously noted, there remains
controversy as to the outcomes of the 1996 National
Firearms Agreement and the associated gun buyback
scheme, with some reports finding that these have
been effective in reducing firearm deaths* and others
drawing the reverse conclusions.?’ Firearm regulation
remains a contentious issue in Australia, including in
Western Australia.

The relevance of this background is that the
perspective of an individual or organisation on
firearms will influence their conceptualisation of
the legitimate goals of legislation like the Firearms
Act and the way in which such legislation should
operate. For instance, from an owner/user point of
view, the overall number of firearms in the Western
Australian community may be largely irrelevant to
public safety concerns, provided that they are all
owned by fit and proper persons who abide by the
Firearms Act and other relevant legislation. From
some public health/harm minimisation perspectives,
the control and potential reduction of the number
of firearms in circulation is a legitimate goal even
where they are owned by law-abiding citizens, owing
to the inherently dangerous nature of firearms and
the potential for harm that they pose.*® There is a
longstanding tension between these approaches and
the Commission has sought to consider and present
all views fairly, noting the existing policy scheme of
the Firearms Act.

3.2 The Commission’s view

The Commission takes the view that the primary aim
of firearms regulation is to prevent the harm that
firearms may cause as dangerous items. Acts of actual
or threatened violence may constitute harm, and it
should be noted that, in its offence provisions, the
Act adopts an understanding of harm that extends
beyond physical harm - the use of a firearm to create
fear is an offence.*

The Firearms Act does not contain specific principles
or objects. Instead, it simply provides that it is an Act
‘to make provision for the control and regulation of
firearms and ammunition, the licensing of persons
possessing, using, dealing with, or manufacturing
firearms and ammunition ...’

42 It should be noted that firearms users are not a homogenous group; they have different reasons for possessing and/or using firearms. Some people, such as primary producers
and professional shooters working in pest extermination, require firearms for work; in these contexts firearms are a tool of trade. Other people possess and use firearms as a
hobby either for recreational hunting purposes, for target shooting or other club purposes. Shooting is also an Olympic sport. Still other people possess firearms, but do not use
them, as part of a collection. At several points this Discussion Paper uses ‘the firearms community’ as shorthand to refer to firearms owners, but it needs to be borne in mind that
this community has internal variations.

43 Rebecca Peters and Roland Browne, ‘Australia’s New Gun Control Philosophy: Public Health is Paramount’, The Drawing Board: An Australian Review of Public Affairs, Vol 1, No 1,
November 2000, 64, accessed at http://www.australianreview.net/journal/v1/n2/peters_browne.pdf.

44 Meeting with the Public Health Association of Australia (WA Branch), 8 October 2014.

45 Submission from Mr Jeff Stuart, President, the Australian Deer Association, 31 January 2015, 2.

46 See for instance Dr Andrew Leigh and Dr Christine Neill, ‘Do Gun Buybacks Save Lives? Evidence from Panel Data’ American Law and Economics Review, Advance Access
publication 20 August 2010, accessed at http://andrewleigh.org/pdf/gunbuyback_panel.pdf.

47  See forinstance Dr Wang-Sheng Lee and Dr Sandy Suardi, ‘The Australian Firearms Buyback and Its Effect on Gun Deaths’, Melbourne Institute Working Paper Series, Working
Paper No. 17/08, accessed at https://www.melbourneinstitute.com/downloads/working_paper_series/wp2008n17.pdf.

48  Asone paper on the 1996 firearm reforms put it, following the gun buyback scheme: ‘What can be said with certainty...is that 700,000 fewer guns were available to be stolen or
otherwise leaked from lawful owners to criminals’; Chapman S, Alpers P, Agho K and Jones M, ‘Australia’s 1996 gun law reforms: faster falls in firearm deaths, firearm suicides,
and a decade without mass shootings’ (2006) 12 Injury Prevention, 370.

49 Firearms Act 1973 (WA) s 23(9a).
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Jurisdictions other than Western Australia have
included specific principles and objects in their
legislation to make clear this underlying purpose
of firearms legislation and to prioritise community
safety over the ability of individuals to possess or use
firearms. For instance:

e The Firearms Act 1996 (NSW) provides that its
underlying principles are ‘to confirm firearm
possession and use as being a privilege that is
conditional on the overriding need to ensure
public safety’, to improve public safety by
‘imposing strict controls on the possession and
use of firearms’ and by ‘promoting the safe and
responsible storage of firearms’, and ‘to facilitate
a national approach to the control of firearms’,
and the same wording is used in the Firearms Act
1996 (ACT).>®

e The Weapons Act 1990 (Qld), which regulates
firearms as well as other weapons, provides
that its underlying principles include ‘weapon
possession and use are subordinate to the need
to ensure public and individual safety’ and
that ‘public and individual safety is improved
by imposing strict controls on the possession
of weapons and requiring the safe and secure
storage and carriage of weapons'.”

The Weapons Act 1990 (Qld) provides that this object
is to be achieved for firearms by prohibiting the
possession and use of all automatic and self-loading
rifles and automatic and self-loading shotguns except
in special circumstances; establishing an integrated
licensing and registration scheme for all firearms;
requiring each person who wishes to possess a firearm
under a licence to demonstrate a genuine reason for
possessing the firearm; providing strict requirements
that must be satisfied for licences authorising
possession of firearms and for the acquisition and
sale of firearms; and ensuring that firearms are stored
and carried in a safe and secure way.>?

e The Firearms Act 1996 (Vic) provides that its
purposes include ‘to give effect to the principle
that the possession, carriage, use, acquisition and
disposal of firearms are conditional on the need
to ensure public safety and peace’.>

50 Firearms Act 1996 (NSW) s 3(1). See also s 5(1) of the Firearms Act 1996 (ACT).
51 Weapons Act 1990 (Qld) s 3(1).

52 Weapons Act 1990 (Qld) s 4.

53 Firearms Act 1996 (Vic) s 1.

54 Firearms Act 1996 (Tas), Preamble.

e The Firearms Act 1996 (Tas) does not contain
principles or objects, but its preamble refers to
‘the tragic events which occurred at Port Arthur
on 28 April 1996, the agreement reached by all
parliamentary parties in Tasmania ‘that the laws
relating to the control of firearms in Tasmania
should be consistent with the laws applying in
other States and Territories of the Commonwealth
of Australia’, and the resolutions made by the
Australasian Police Ministers’ Council.>

Those Acts articulate their respective jurisdictions’
views of the purpose of firearms regulation in a way
that the Firearms Act does not. However, the purpose
of the Act becomes clear from its content.

The State Administrative Tribunal (SAT) has observed
that the ‘licence to acquire a firearm, or to continue
to hold a firearm, is not a right, but a privilege;
hence the regulatory regime imposed by Parliament
whereby the obligation is on the applicant to
demonstrate why he should be licensed’.>> In a 2008
case before the SAT, the presiding member noted
that the ‘overarching object of the Firearms Act is to
ensure public safety’.>® This object was made plain
during the course of parliamentary debates in 1973
on the then Firearms Bill prior to its passage. During
these debates, the then Minister for Police, the Hon
John Dolan MLC, stated:

| repeat what | had to say when | introduced the
Bill: The legislation has to keep up with modern
times and there must not be any lessening of the
safeguards applied to ensure that every firearm
used is in the hands of a responsible person. The
restrictions which apply must not be removed so
that weaponscan beidentified with their licensees
... itismuch better to have strict safeguards rather
than to lessen or ease the present restrictions
which apply to the use of firearms. Any lessening
of the restrictions could, perhaps, increase the
number of fatalities. The number of fatalities
which occur in this State at present are few. |
think that in the last year there were 13 deaths,
and of those seven were homicides and two were
suicides. When compared with other parts of the
world we are a reasonably safe community, and
we want to keep it that way.”

55 See, for instance, Knight and Commissioner of Police [2010] WASAT 104 at [17] and Cutbush and Commissioner of Police [2010] WASAT 45 at [17].

56 O’Dwyer and Commissioner of Police [2008] WASAT 33 per Ms J Hawkins at [49].
57 J. Dolan, Extract from Hansard, Legislative Council, 2 May 1973, 1253.

18 LRCWA Project 105 | Review of the Firearms Act — Discussion Paper

DR 1 d 4



The Firearms Act reflects a prioritisation of community
safety and a concern to prevent harm, particularly
fatalities, caused by firearms. In the Commission’s
view, these are appropriate aims for such legislation.

However, community safety is not the only relevant
consideration. Firearms are also capable of being used
for many entirely legitimate purposes — such as being
enjoyed for their historical value as collectors’ items,
shooting at targets in sport, or serving as essential
tools of trade in the agricultural sector and in pest
management. Ensuring that people may obtain and
use firearms for purposes such as farming, sport,
hunting, pest control and collection, are legitimate
aims of legislation such as the Firearms Act, just as
harm minimisation is also a legitimate aim.

Further, harm prevention is distinct from punishment.
That is, the harm prevention aims of the legislation
should be achieved in such a way that as little
burden as possible is imposed on people who are
complying, or seeking to comply, with the Firearms
Act. Therefore, measures taken to protect the public
must be appropriately adapted so as not to impose
too great a burden on persons who possess or use
firearms for reasons recognised as legitimate by
the Act, and care should be taken not to expose
people seeking to comply with the Act to the risk of
inadvertent non-compliance. Therefore, legislation
such as the Firearms Act should provide certainty to
firearms owners about their legal obligations in a
clear and easily understood manner, so that to the
greatest extent possible there is clarity in all situations
as to what they need to do to comply with the Act.

In the Commission’s view, it is appropriate both that
the Firearms Act seeks to uphold community safety,
and that it places no greater burden on firearms
owners and users than is reasonably necessary in
order to achieve this aim. Legislation such as this
must cast out a regulatory net wide enough to catch
behaviours that pose a danger to the community
while not unduly impacting on innocent actions that
do not pose a threat. The Commission considers it
particularly important that legislation such as the
Firearms Act be seen to be just and proportionate to
its aims in order to preserve respect for the law within
the community.
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Our proposals and questions are set out below
together with the page numbers and the section
headings under which they can be found.

5.9 Structure of the Firearms Act 1973
(WA)

Page: 43

Proposal 1:

e that the Firearms Act 1973 (WA) be re-
enacted;

e the new Act be restructured in order
to improve clarity of parts such as the
Administration/Licensing process, Police
Powers and Offences; and

e in the new Act, where appropriate,
provisions be worded to provide greater
clarity than is provided under the current
Act and Regulations.

6.1 Licensing and application process

Page: 47

Proposal 2:

¢ that section 5A of the Firearms Act 1973
(WA) be amended to provide more flexibility
to the Police Commissioner in delegating
functions under the Act; and

e Western Australia Police review the use of
its staff with a view to eliminating double-
handling and streamlining the application
process.
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6.2 Information storage - 2013
Information Systems Audit Report by
the Auditor General

Page: 52

Proposal 3:

e that Western Australia Police conduct
a review of the new firearms licensing
and registry system after its first year of
operation to verify that it is functioning as
intended;

e thereviewshould be made publicly available;
and

e any deficiencies revealed by the review must
be addressed as a matter of priority.

6.3  Application processing — time delays

6.3.1 Role of Australia Post

Page: 54

Question 1:

e Do you have any comment on the role
of Australia Post in the licensing process,
including as to whether adequate quality
assurance occurs to ensure Western Australia
Police information requirements are met
when applications are initially lodged?
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6.4

Application processing — storage and
pre-approval

Page: 56

Proposal 4:

that application forms should be amended to
provide that:

applicants for additional firearms may
provide photographic evidence of their
ability to comply with storage requirements
with their initial application; and

applicants can provide a serviceability
certificate minus the serial number of a
firearm to support their application, with
the serial number to be provided once the
application has been pre-approved.

Page: 56

Proposal 5:

6.5

that the Firearms Regulations 1974 (WA) be
amended to provide that the licensee must
take possession of the firearm or firearms
as soon as is practicable once a licence
application has been approved.

Fees for applications under the
Firearms Act 1973 (WA)

Page: 56

Question 2:

Should a discount on licensing fees be
available for pensioners and/or any other
ascertainable category of firearms owner?

7.2

Definition of ‘firearm’ in other
jurisdictions

Page: 61

Proposal 6:

that the definition of ‘firearm’ in the Firearms
Act 1973 (WA) be amended to specifically
exclude:

captive bolts;
industrial tools such as nail guns;

promotional type implements such as

pneumatic t-shirt launchers; and

as in Victoria, ‘any compressed air or gas
powered device with a calibre no greater
than seven millimetres and a maximum
muzzle velocity no greater than 50 metres
per second that is designed to be mounted
on a radio-controlled model warship and
when used in a model warship’.

Page: 61

Question 3:

7.3

What other items, if any, should be excluded
from the definition of ‘firearm’ in the
Firearms Act 1973 (WA)?

How should ‘spud guns’ be dealt with in
Western Australia?

What other changes, if any, should be made
to the definition of ‘firearm’ in the Firearms
Act 1973 (WA)?

The Weapons Act 1999 (WA)

Page: 63

Question 4:
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Should the Weapons Act 1999 (WA) and
Firearms Act 1973 (WA) be merged as has
been done in Queensland?

Is the distinction between the items
regulated by the two Acts sufficiently clear?
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7.4  Categories of firearms

Page: 66

Proposal 7:

e that Western Australia Police review the
existing firearm categories in conjunction
with other Australian jurisdictions to ensure
that the categories take into account
changes in technology and are internally
consistent.

Page: 66

Question 5:

¢ Do you have any comment on the categories
in the Firearms Regulations 1974 (WA)?

7.5 Prohibited firearms

7.5.3 Firearms which ‘closely resemble’
prohibited firearms16.2

Page: 70

Question 6:

e Is regulation 26B(2)(a) of the Firearms
Regulations 1974 (WA) necessary?

e Should a similar limitation be introduced in
relation to ‘imitation firearms' (including
firearms that have been rendered
inoperable), which are classed as ‘controlled
weapons’ under the Weapons Regulations
1999 (WA), so as to prevent a person from
owning an imitation firearm that closely
resembles a prohibited firearm?
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7.5.3.1

Administration of regulation 26B(2)(a)

Page: 72

Proposal 8:

7.6

that Western Australia Police formally
adopt and publically release a policy that
provides certainty about the way in which
the appearance of firearms is assessed to
determine whether it ‘closely resembles’
prohibited firearms in design, function or
appearance;

provision be made for a formal pre-
approval process for individual firearms
to determine whether they fall under
regulation 26, regulation 26B, or Category
D1 of the Firearms Regulations 1974 (WA),
and that written reasons be given for such
determinations; and

any decision made under regulation 26B(2)
(@) be included as a ‘decision’ for the
purposes of section 22 in order for the
applicant to seek a review of the decision in
the SAT.

Antique mechanism firearms

Page: 74

Question 7:

Should the definition of ‘antique mechanism
firearm’ in the Firearms Act 1973 (WA) be
amended so that it is not limited to breech-
loading firearms but also includes firearms
manufactured before 1900 for which
ammunition is not commercially available?
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7.6.2 Working replicas of ‘antique mechanism

firearms’

Page: 75

Question 8:

1.7

Should working replicas of ‘antique
mechanism  firearms’, like  ‘antique
mechanism firearms' themselves, be exempt
from the licensing requirements of the
Firearms Act 1973 (WA);

the exemption in section 8(1)(mc) of the
Firearms Act 1973 (WA) that applies to
‘antique mechanism firearms' be removed
so that these firearms also require licences
under the Firearms Act 1973 (WA), just as
working replicas of these firearms require
licences; or

the status quo remain in place so that
‘antique mechanism firearms’ are exempt
from the licensing requirements of the
Firearms Act 1973 (WA) but working replicas
of these firearms ar’ not exempt.

Inoperable firearms

Page: 78

Proposal 9:

that Western Australia Police participate in
adopting a national standard for the means
of making firearms inoperable, and that
ultimately this standard be prescribed in the
Firearms Regulations 1974 (WA).

Page: 78

Question 9(a):

How should inoperable firearms be treated? In
particular:

e should all firearms that have been
permanently rendered inoperable be
included in the definition of ‘firearm’ in the
Firearms Act 1973 (WA);

e should prohibited firearms (as defined in
Regulation 26) that have been permanently
rendered inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA); or

e should the status quo remain, so that
firearms that have been permanently
rendered inoperable continue to be
excluded from the definition of ‘firearm’ in
the Firearms Act 1973 (WA) and regulated
under the Weapons Act 1999 (WA)?

Page: 78

Question 9(b):

Should provision be made to allow firearms to
be made temporarily inoperable and if so:

e what methods might be acceptable to
temporarily render firearms inoperable;

e what role, if any, should Western Australia
Police have in temporarily rendering a
firearm inoperable;

e inwhat circumstances might it be acceptable
toreverse atemporary rendering of a firearm
inoperable and who should be authorised to
do so;

¢ should all firearms that have been rendered
temporarily inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA);

e should prohibited firearms (as defined in
Regulation 26) that have been temporarily
rendered inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA); or

e should the status quo remain, so that
firearms that have been temporarily
rendered inoperable continue to be
excluded from the definition of ‘firearm’ in
the Firearms Act 1973 (WA) and regulated
under the Weapons Act 1999 (WA)?

DR 1 d 4

LRCWA Project 105 | Review of the Firearms Act — Discussion Paper 23



Page: 78

Question 9(c):

Should the Firearms Act 1973 (WA) be
amended to provide that it is an offence
to render operable a firearm that has been
rendered inoperable, unless with prior
approval of the Police Commissioner?

Page: 80

Proposal 10:

that section 11(3) be amended to provide
that it shall also be sufficient grounds for
forming an opinion that a person is not a fit
and proper person if the Police Commissioner
is satisfied that at any time within the period
of five years before the person applies for
the approval, permit or licence the person
was convicted of a serious sexual or a serious
drug-related offence.

Practical application of the ‘fit and proper
person’ test

Page: 81

Proposal 11:
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that, if it has not already occurred, a
requirement be formally approved by the
Police Commissioner under regulation 7(3)
(b) and 7B of the Firearms Regulations
1974 (WA) that an applicant for a licence,
permit, approval or authorisation under
the Firearms Act 1973 (WA) and Firearms
Regulations 1974 (WA) provide evidence of
identity based on a 100-point check, similar
to the checking procedure adopted by
banks.

8.2

Fit and proper person - additional
firearms

Page: 83

Proposal 12:

that section 18(10) of the Firearms Act 1973
(WA) be amended to clarify its operation.

Page: 83

Question 10:

8.2.2

Should the ability to grant an application for
expedited approval under section 18(10) be
subject to the satisfaction of other provisions
of the Act, including, in particular, section
11(1)?

Should the discretion to grant an application
for expedited approval under section 18(10)
be extended beyond circumstances that are
in the public interest to include:

— experienced/sophisticated shooters who
seek a licence for a firearm or firearms
which are in other than Category D or
Category H;

— persons, such as primary producers, who
require firearms for their employment;
and

— any other categories of persons or
circumstances?

‘Licence the person, not the firearm’

Page: 85

Question 11:

Should the ‘fit and proper person’ test be
permitted and/or required to be applied

each time a person seeks to license an
additional firearm and/or each time a person
renews a licence;

at regular intervals during the life of a
licence; and/or

only once, when an initial licence application
is made?
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9.1

9.1.1

‘Genuine reason’

Section 11A(2)(c) - ‘property letters’ —
concerns

Page: 89

Proposal 13:

that circumstances under which ‘property
letters’ are issued be restricted to ensure
that they are only issued to bona fide users;

persons who provide ‘property letters’ be
required to have their details entered on a
register maintained by Western Australia
Police;

property size requirements (i.e. the size
of property that is generally deemed
appropriate for particular calibres of
firearms) be included on the Western
Australia Police website to provide clarity,
noting that the location of a property is also
a relevant factor to be considered; and

to avoid uncertainty, the Act be amended to
explicitly enable the Police Commissioner to
impose conditions or restrictions in relation
to the locations where a licence holder may
use and store a licensed firearm.

Page: 89

Question 12:

Should holders of a firearm licence who have
nominated section 11A(2)(c) of the Firearms
Act 1973 (WA) as their ‘genuine reason’
be restricted to shooting on a property or
properties in respect of which they have
provided a property letter?

Alternatively, should a requirement be
imposed on a landowner who gives
permission to a person to shoot on their
property to maintain a register of the
permission and person/s to whom it was
granted and, if so, in what circumstances?

Should a property letter be valid for a fixed
period, such as two years, or until a specified
event, such as a change in ownership of
the property, occurs, after which a further
letter is required to be obtained by a licence
holder?

Should a property owner who issues a
property letter be required to provide
adequate storage facilities, approved by the
Police Commissioner, which must be used
by a person who brings a firearm onto the
property in accordance with a property
letter, except while the person is in the
course of engaging in hunting or shooting
of a recreational nature?

9.1.3 Section 11A(2)(a) — club membership and

licence restrictions

Page: 91

Question 13:
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Should a person who has been granted a
licence for the genuine reason set out in
section 11A(2)(a) of the Firearms Act 1973
(WA) also be able to use firearms held
under that licence for recreational hunting
and shooting, with the permission of the
relevant property owner?
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9.1.4 ’'Genuine reason’ — multiple reasons

Page: 91

Question 14:

e Does the licensing process adequately
accommodate an application made for more
than one genuine reason?

9.1.5 ‘Genuine reason’ — multiple firearms -
policy and practice

Page: 95

Question 15:

e Should there be an upper limit on the
number of firearms a single firearm licence
holder (as distinct from the holder of a
corporate, collector’s, dealer’s, repairer’s,
manufacturer’s or shooting gallery licence)
may possess?

Page: 95

Proposal 14:

e that the Western Australia Police website
be updated to include a checklist of the
kind of information that might be required
by Western Australia Police to determine
whether a genuine reason is made out,
such as the kinds of animals proposed to
be hunted, why existing firearms owned by
the applicant would not be suitable, and so
forth.

9.2 ‘Genuine need’

Page: 98

Proposal 15:

e that the terminology in the Firearms Act
1973 (WA) and Firearms Regulations 1974
(WA) be changed from ’‘genuine need’ to
‘special need’ to reduce confusion between
the ‘genuine reason’ and the ‘genuine need’
requirements.
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9.21

Membership of approved shooting club
as a ‘genuine need’

Page: 100

Question 16:

Should any amendments be made to the
Firearms Act 1973 (WA) or Firearms Regulations
1974 (WA) to:

prevent ‘club shopping’, including clubs
advising Western Australia Police of any
applications that are refused; and

otherwise regulate membership of shooting
clubs?

‘Genuine need’

Page: 101

Proposal 16:

that section 23BA(1) and 23BA(2) of the Firearms
Act 1973 (WA) be amended to more clearly
provide that an officer of an approved club or
approved organisation must, within a specified
period, notify the Police Commissioner of,
respectively,

9.2.2

Page:

his or her opinion that a person who is a
member of the approved club or approved
organisation is not a fit and proper person
to possess, carry or use a firearm;

his or her decision to refuse a person’s
application for membership or renewal
of membership, and the reasons for that
decision; and

that a penalty be imposed for breach
of these obligations consistent with the
penalty specified in section 15B(1).

‘Genuine need’ — Category D firearms -
pest control

102

Proposal 17:

that the Firearms Regulations 1974 (WA)
be amended to provide that persons who
require a firearm for their occupation may
be permitted to retain the right to possess,
but not to use, such firearms in between
contracts.

DR 1 d 4



Page:

103

Question 17:

Do you have any comment on interactions
between the Firearms Act 1973 (WA) and
Codes of Practice or Standard Operating
Procedures regarding the humane killing of
animals?

9.2.3 ‘Genuine need’ and primary producers
Page: 105

Question 18:

e Does the Firearms Act 1973 (WA) provide
sufficient flexibility for, and adequately
accommodate, the needs of primary
producers?

10.1  Persons Under 18
Page: 107
Question 19:

Should the Firearms Act 1973 (WA) be amended
to provide:

for junior licences and, if so, in what
circumstances; and/or

for the ability of an unlicensed adult to
use a firearm under the supervision of the
licensed owner, on his or her property; and

that only one person may use a firearm
under the owner’s supervision at one time?

10.2 Lending firearms

Page: 109

Proposal 18:

that the Firearms Act 1973 (WA) be amended
to facilitate lending arrangements between
licensed firearms owners, provided that the
borrower is licensed to possess a firearm of
the same category as the firearm being lent.

Page: 109

Question 20:

If you agree with the above proposal, in what
circumstances, and subject to what restrictions,
should lending be permitted? In particular:

how long should a person be able to borrow
a firearm for; and

should there be a requirement to have
an approved person witness the loan
agreement, and/or to inform Western
Australia Police of the loan?

10.3 Licence terms and renewals

Page: 112

Proposal 19:

that the Firearms Act 1973 (WA) be amended to
provide that:
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the term of licences which are currently valid
for only one year be increased to five years;

holders of licences must re-confirm their
genuine reason and genuine need (where
relevant) at least upon renewal of a licence;
and

the terms of licences may be aligned where
a licence holder applies for an additional
licence and pays any adjusted licensing fee.

DR 1 d 4



Page: 112

Proposal 20:

that Western Australia Police be required
to send reminder notices regarding licence
renewal; and

the Firearms Regulations 1974 (WA) be
amended to provide that a renewal payment
which is dishonoured by the relevant bank
results in a licence being deemed expired.

10.4 Serviceability certificates

Page: 113

Question 21:

Is the serviceability certificate requirement
necessary?

10.5 Extracts of Licence

Page: 114

Proposal 21:

that a ‘smart card’ licence system be
developed by Western Australia Police;

a requirement be introduced that licensed
dealers, manufacturers and repairers
provide and maintain suitable computer
systems to accommodate the introduction
of a ‘smart card’ licence;

that the current paper licence and extract of
licence be replaced by a single ‘smart card’
licence; and

persons who may possess, carry and use
firearms under a Corporate Licence be
issued with a ‘smart card’ (or, failing the
introduction of a smart card system, with
a card similar to an Extract of Licence),
which sets out the basis of their authority to
possess, carry and use firearms.
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10.6 Training
Page: 115
Proposal 22:
e that the training requirements in the
Firearms  Regulations 1974 (WA) be

amended to include practical instruction
in handling and shooting firearms for first-
time applications.

10.7 Recognition of interstate licences

Page: 116

Proposal 23:

that the Firearms Act 1973 (WA) be amended
to include recognition of interstate licences
where licensees visit or reside in Western
Australia on a temporary basis.

Page: 116

Question 22:

In relation to the proposed recognition of
interstate licences:

10.8

in respect of which categories of licence and
firearms;

subject to what, if any, conditions; and

for what period of time should recognition
occur?

International permits

Page: 117

Proposal 24:

that Western Australia contributes to the
development of a nationally recognised
permit for international participants in
firearm competitions.
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10.9 Sports shooting

Page: 118

Question 23:

At the completion of a person’s first six
months as a member of an approved
shooting club, where the person wishes
to compete in the Single Action shooting
discipline, should it be possible for the
person to be granted a licence, permit or
approval for two Single Action revolvers?

10.10 Replacement firearms

Page: 119

Proposal 25:

that a licence for a firearm should also
authorise the possession of a replacement
firearm that has previously been approved
as being in the same category as the original
firearm, if exchanged at a licenced dealer;
and

sections 30B(1) and (2) of the Firearms
Act 1973 (WA) be amended to replace ‘is
required to’ with ‘'must’.

Unserviceable firearms

Page: 120

Proposal 26:

that the Firearms Act 1973 (WA) be amended to

make it an offence to possess an unsafe or
unserviceable firearm; and

provide that a dealer or manufacturer who
becomes aware that a person is in possession
of an unsafe or unserviceable firearm must
advise Western Australia Police within a
specified period.

11.2 Storage requirements — category and

number of firearms

Page: 124

Proposal 27:

that firearms dealers, and persons who own
ten or more firearms, be required to install
and maintain a burglar alarm at the place
where the firearms are stored.

Page: 124

Question 24:

Should storage requirements differ
according to the type of firearm or firearms
being stored?

Should 24-hour remotely monitored burglar
alarms also be required in remote and
regional areas?

11.3 Storage of firearms - possession and

allowing access

Page: 125

Proposal 28:
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that the Firearms Act 1973 (WA) be amended
to provide that a licensed firearms owner
can store a firearm or firearms belonging
to another licensed firearms owner on a
temporary basis, in specified circumstances,
provided that the person storing the firearm
holds a licence for a firearm or firearms of
that category.
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Page: 125

Question 25:

In respect of Proposal 28:

how long should a person be able to store
a firearm or firearms belonging to another
person;

in  what circumstances should this be
specified as being permitted, including in
relation to what categories and number of
firearms; and

should the possession be subject to any
conditions, including a requirement to notify
Western Australia Police of the temporary
storage arrangements?

Page: 125

Question 26:
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Should co-habiting persons who are both
licensed in respect of different firearms be
able to store them in the same safe?

Do you have any comment on the process for
adding a co-licensee to an existing licence?

11.4 Storage and safekeeping - obligations

of licensees

Page: 130

Proposal 29:

that the Firearms Act 1973 (WA) and, in
particular, sections 23(9)(a) and 23(9)(d) be
amended to:

— more clearly specify when a licensee is
under an obligation in relation to the
storage or safeguarding of a firearm
and what steps the licensee is required
to take to comply with the licensee’s
obligations; and

— provide that the Regulations may make
provision as to the kinds of precautions
that will be considered to constitute
‘reasonable precautions’;

the Firearms Regulations 1974 (WA) be
amended to specify precautions that are
reasonable precautions including, (based on
the Weapons Regulations 1996 (Qld)) that:

— the person must, when the firearm is
not in the person’s physical possession,
store it unloaded in a locked case or
safe, of a type approved by the Police
Commissioner, with the bolt removed or
with a trigger lock fitted; and

— the case or safe must be out of sight in
a locked room of a permanent building;
or locked in the boot of a vehicle; or out
of sight, locked in a vehicle that does not
have a boot.

— where a person is culling animals and
moving between areas of land while
doing so, he or she is not required to
comply with the above requirements
while the firearm or firearms are in his
or her physical possession during the
culling.
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11.5 Storage of ammunition Page: 135

11.5.1 Definition of ‘ammunition’

Question 27:
Page: 132 .
age e Should Approved Clubs be automatically
approved to warehouse firearms?
Proposal 30:

e Do you have any comment on the

that the definition of ‘ammunition’ in the requirements under  which  approved
el L s ——. commercial carriers operate in Western
specifically exclude: Australia?

e empty cases that are not able to be reused; * Should a party that is entitled to store

Sl firearms on behalf of third parties be
permitted to deliver an uncollected firearm

* spent primers when they are not fitted into to Western Australia Police after a set period,
a case. with Western Australia Police being able to

destroy it after certain required steps are
taken to notify the firearm owner?

12.3 Collector’s licences

. . Page: 136
121 Heirloom firearms J
Page: 134 Question 28:
131: Should the Firearms Act 1973 (WA) be amended
Proposal 31: to provide that:
* that heirloom licences not be adopted in e firearms held under a Collector’s Licence
Western Australia. may also be carried and used, and if so,

under what circumstances; and

e firearms in a collection which have been
manufactured after 1 January 1946 must
Page: 135 be rendered (temporarily or permanently)
inoperable in accordance with such
specifications as may be approved by the

Proposal 32: Police Commissioner?

12.2 Warehousemen

that the Firearms Act 1973 (WA) be amended to
provide:

e for new licence categories for commercial
carriers and warehousemen; and

e that Firearm Dealer’s licences automatically
include the ability to warehouse firearms.
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12.4 Corporate licences

Page: 139

Proposal 33:

that the Firearms Act 1973 (WA) be amended to
provide that:

e a new category of licence/approval be
established for individuals wishing to use
firearms under a Corporate Licence;

e the requirements that must be satisfied
before such a licence/approval is obtained
include that the Police Commissioner is
satisfied that the person is a fit and proper
person;

e the licence/approval relate to particular
firearms or categories of firearms that
are the subject of one or more specified
Corporate Licences;

e an individual may not access firearms
held under a Corporate Licence unless the
individual has obtained a licence/approval
within that new category;

e prescribed details of an individual holding
such a licence/approval be included on the
firearms register together with the details
of the relevant Corporate Licence holder;

¢ the Police Commissioner’s decisions made
regarding the new proposed category of
individual licence/approval constitute a
‘decision’ for the purposes of section 22 of
the Firearms Act 1973 (WA) and therefore be
subject to review by the State Administrative
Tribunal; and

e terms and conditions on the use of firearms
under Corporate Licences be included in the
Firearms Regulations 1974 (WA).

Page: 139

Question 29:

e Do you have any comment on the use of
the Nominated Persons Authorisation with
respect to Dealer’s Licences?
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12.5 Repairer’s licences

Page: 140

Proposal 34:

that the Firearms Act 1973 (WA) be amended to
provide that:

e a new category of licence/approval be
established for individuals wishing to use
firearms under a Repairer’s Licence, Dealer’s
Licence or a Manufacturer's Licence;

e the requirements that must be satisfied
before such a licence/approval is obtained
include that the Police Commissioner is
satisfied that the person is a fit and proper
person;

e the licence/approval relate to one or more
specified Repairer’s Licence, Dealer’s Licence
or Manufacturer’s Licence;

e an apprentice over a prescribed age,
such as 16 years, is eligible to apply for an
individual licence/approval in connection
with a Repairer’s Licence or Manufacturer’s
Licence;

e an individual may not access firearms held
under a Repairer’s Licence, Dealer’s Licence
or Manufacturer’s Licence unless the
individual has obtained a licence/approval
within that new category;

e prescribed details of an individual holding
such a licence/approval be included on the
firearms register together with the details
of the relevant Repairer’s Licence, Dealer’s
Licence or Manufacturer’s Licence holder;

e the Police Commissioner’s decisions made
regarding the new proposed category of
individual licence/approval constitute a
‘decision’ for the purposes of section 22 of
the Firearms Act 1973 (WA) and therefore be
subject to review by the State Administrative
Tribunal; and

e licensed repairers working for one business/
company may have their records submitted
on one form under the business name in
order to clarify that these returns need not
be submitted separately by each individual
repairer.
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12.6 Theatrical licences

Page: 141

Proposal 35:

e thatthe Firearms Act 1973 (WA) be amended
to provide for a new category of ‘theatrical
licence'.

12.7 Shooting gallery licences and the lack
of shooting range licences

12.7.1 Shooting gallery licences

Page: 142

Question 30:

e Are the restrictions imposed on shooting
galleries in the Firearms Regulations 1974
(WA) appropriate?

12.7.2 Approved shooting ranges

Page: 143

Proposal 36:

e thatthe Firearms Act 1973 (WA) be amended
to require that persons conducting, or
wishing to conduct, a shooting range be
licensed under the Act for this specific
purpose; and

e the Firearms Regulations 1974 (WA) prescribe
specifications for approved shooting ranges,
as they do in respect of approved shooting
galleries.

12.8 Possible exemption - court employees

Page: 143

Question 31:

e Should section 8(1) of the Firearms Act 1973
(WA) be amended to include employees and
officers of a court, or any other persons,
who may have occasion to possess firearms
in the course of their official duties; and

e should a court conducting proceedings in
respect of which a firearm is a potential
exhibit be explicitly empowered to require
or permit that steps be taken to temporarily
disable the firearm where it considers it to
be appropriate in the interests of safety?

Page: 149

Proposal 37:

e that Western Australia Police continues
to monitor developments in firearm
technology, including the manufacture of
3D printed firearms, raise related issues at an
inter-jurisdictional level where appropriate
and ensures that state legislation is updated
as appropriate;

e should it be determined at an inter-
jurisdictional level that the technical
elements of the 1996 National Firearms
Agreement require updating, or that
definitions of ‘firearm’ require finessing
across jurisdictions, Western Australia Police
participates fully in this process;

e technological advancements in air rifles
be addressed by amending the Firearms
Regulations 1974 (WA) to include the
following classifications:

Category Al: An air rifle of calibres .177,
.22 or .25 of break, pump lever or bolt
action single shot or repeater, pre-charge
pneumatic or CO2 canisters

Category B1.2 An air rifle of calibre greater
than .25

Category C5: An air rifle of any calibre that is
self-loading with a magazine capacity of no
more than 10 rounds

Category D7: An air rifle of any calibre that
is self-loading with a magazine capacity of
more than 10 rounds.
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141 Offences of possession — concerns,
deceased estates, and proposals
regarding amnesties

Page: 154

Proposal 38:

that an exemption be included in sections
8, 19(1) and 23(3) of the Firearms Act 1973
(WA) for people who are temporarily in
possession of, or carrying, a firearm for
the legitimate purpose of handing it in to
Western Australia Police;

the Firearms Act 1973 (WA) be amended to,
in effect, provide a statutory amnesty under
which a person who voluntarily surrenders
an unlicensed firearm to Western Australia
Police, or to a licensed dealer, will not
face criminal charges connected with the
possession of that firearm; and

the Western Australia Police website
be updated to include detailed, specific
information on the course of action to
be followed in the case of firearms that
form part of deceased estates, including
information as to timeframes for providing
firearms to Western Australia Police.

14.1.1 Offences of possession — definitions

Page: 155

Question 32:

Is the current definition of ‘possession’ in
the Firearms Act 1973 (WA) appropriate?
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14.2 Renewals and issue of infringement

notices

Page: 157

Proposal 39:

that the Firearms Act 1973 (WA) be amended
to provide that infringement notices may
be issued in respect of a failure to renew a
Firearm Licence, Firearm Collector’s Licence,
Ammunition Collector’s Licence, Dealer’s
Licence, Repairer’'s Licence, Manufacturer’s
Licence and Corporate Licence where three
months have passed since the expiry date
unless Western Australia Police has been
notified within that period that the previous
licence holder does not intend to renew the
licence;

the Firearms Act 1973 (WA) be amended to
provide that infringement notices may be
issued in respect of the holders of Dealer’s
Licences who fail to submit monthly reports
as required by r 18(1)(b) of the Firearms
Regulations (1974); and

those offences in sections 22A(2), 22A(3),
22B, 22C, 23, 30, 30A, 30B, 31 and 32 of the
Firearms Act 1973 (WA) that do not include
imprisonment as a penalty be prescribed as
offences in respect of which infringement
notices may be issued.

Page: 157

Question 33:

Should sections 9A(6) and (7) of the Firearms
Act 1973 (WA) be amended to reduce the
12-month ‘grace period’ to three months?

14.3 General offences — location

Page: 157

Question 34:

Should indictable offences in the Firearms
Act 1973 (WA) be retained in that Act or
moved to the Criminal Code.
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14.4 General offences — other
Page: 159

Question 35:

Are the current restrictions on the use of
silencers in the Firearms Act 1973 (WA)
appropriate; and

should the ability to approve possession
and use of a silencer lie with the Police
Commissioner rather than the Minister for
Police?

14.6 Similar elements in offences

Page: 160

Question 36:

Should the offences in sections 19(1ab) of
the Firearms Act 1973 (WA) and sections
68D(2) and 68E(2) of the Criminal Code;
and sections 23(9a) of the Firearms Act 1973
(WA) and section 68(1) of the Criminal Code
be consolidated respectively?

If not, should the penalties be amended
to provide for greater parity between the
penalties for the above respective categories
of offences?

14.7 Parties to offences

Page: 161

Question 37:

Should any amendment be made to the
Firearms Act 1973 (WA) to give full effect
to the above resolution recorded in the
2002 National Firearms Trafficking Policy
Agreement?

14.8 Penalties - consistency with other

jurisdictions

Page: 163

Question 38:

Should the offence of trafficking in firearms
be dealt with separately in the Firearms Act
1973 (WA)?

14.9 Enforcement of the Firearms Act 1973
(WA) - police powers

Page: 165

Question 39:

Should section 24 of the Firearms Act 1973 (WA)
be amended to provide:

e in section 24(1), that the officer must
be satisfied on reasonable grounds that
a person’s possession of firearms or
ammunition is not authorised before the
officer is empowered to seize the firearms
or ammunition;

e in section 24(2), that the officer’'s opinion
that possession of a firearm or ammunition
by a person may result in harm being
suffered by any person, or that the person
is not at the time a fit and proper person
to be in possession of it, must be based on
reasonable grounds;

e in section 24(3), that the officer’'s opinion
that a firearm is unsafe or unserviceable
must be based on reasonable grounds; and

e in section 24(6), that the offence of wilfully
misleading or wilfully attempting to mislead
any member of the Western Australia
Police in any particular way likely to affect
the discharge of his or her duty under the
Firearms Act 1973 (WA) also applies with
respect to persons administering the Act
who are not members of the Western
Australia Police?

14.10 Seizure and disposal of firearms under
the Firearms Act 1973 (WA)

Page: 167

Proposal 40:

e that the Firearms Regulations 1974 (WA) be
amended to provide that the requirements
of Regulation 22A apply to all firearms and
ammunition seized by Western Australia
Police, whether under the Firearms Act 1973
(WA) or any other power.
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14.11 Firearms prohibition orders

Page: 170

Question 40:

e Should the Firearms Act 1973 (WA) be
amended to provide for firearms prohibition
orders, as in New South Wales?

14.11.2 Restrictions on Dealer’s Licences
Page: 171

Question 41:

e Should the restrictions on Dealer’s Licences
be extended to Repairer's Licences,
Manufacturer’'s Licences and Corporate
Licences?

14.12 Domestic violence, restraining orders
and the Firearms Act 1973 (WA)

Page: 173

Question 42:

e |s the interaction between the Firearms Act
1973 (WA) and the Restraining Orders Act
1997 (WA) operating effectively?
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14.13 Convictions and charges for offences
involving violence

Page: 175

Proposal 41:

e that section 106 of the Sentencing Act
1995 (WA) be amended to provide
for a rebuttable presumption that a
disqualification order will be made where a
person is sentenced for a ‘firearms offence’,
an offence involving assault with a weapon,
or an offence involving violence, unless it
would be contrary to the interests of justice
to do so;

e section 20 of the Firearms Act 1973 (WA) be
amended to make clear:

— the period during which a person must
dispose of firearms and ammunition
following revocation of his or her
licence; and

— when and how Western Australia Police
may seize firearms and ammunition
following revocation of a licence; and

e section 28 of the Firearms Act 1973 (WA) be
amended to extend its operation to allow
forfeiture of any firearms where the charge
or offence either involves physical violence,
or involves the use or threatened use of a
firearm.

Page: 176

Proposal 42:

that the Firearms Act 1973 (WA) be amended to
provide:

e for automatic temporary suspensions
of licences, permits and approvals, and
temporary surrender of firearms and
ammunition, where a person has been
charged with a ‘firearms offence’, an
offence involving assault with a weapon, or
an offence involving violence; and

e for a mechanism allowing the person
charged to apply to the court to have that
suspension overturned.
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17.2 Use of firearms by Aboriginal people

for traditional purposes
Page: 179
Page: 193

Question 43:
Proposal 45:
e Do you have any comment on any issues
arising from Operation Unification? e that the ‘genuine reason’ requirement in
section 11A(1) of the Firearms Act 1973 (WA)

be amended to include ‘traditional hunting’;

e where a person has nominated ‘traditional
hunting’ as his or her genuine reason, in lieu
of a ‘property letter’ he or she ought to be
able to provide evidence of:

Page: 154 — his or her membership of a registered
or determined native title claim over an
Proposal 43: area; or

— his or her identity as an Aboriginal

person wishing to engage in traditional
e to include a definition of ‘major firearm hunting in accordance with section 23 of

part’; the Wildlife Conservation Act 1950 (WA),
section 23A of the Conservation and
Land Management Act 1984 (WA) and
section 104 of the Land Administration
e to provide that the manufacture of major Act 1997 (WA); and

firearm parts without a licence is an offence.

that the Firearms Act 1973 (WA) be amended:

e to provide that these items cannot be
possessed without a licence; and

e thataperson’sstatusasan Aboriginal person
engaging in traditional hunting, a registered
native title claimant or determined native
title holder be accepted as ‘reasonable
excuse’ for the purposes of sections 23(10)
and 23(10a) of the Firearms Act 1973 (WA).

171 Reviews and appeals

Page: 188 17.3 Ammunition sales
Proposal 44: Page: 194
e thatthe Firearms Act 1973 (WA) be amended Proposal 46:
to provide for a preliminary internal review )
mechanism, pursuant to which objections to e that Form 19 in Schedule 1 of the Firearms
a decision are considered by an officer of at Regulations 1974 (WA) be amended to
least a specified rank, such as inspector. remove the ‘address’ column.

17.4 Prescribed forms

Page: 194

Question 44:

e Should the Firearms Act 1973 (WA) be
amended to facilitate forms being approved
by the Police Commissioner rather than
prescribed in the Firearms Regulations 1974
(WA)?
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5.1 Licensing regime — grant of licences,
permits and approvals

The Firearms Act 1973 (WA) establishes a licensing
regime to control possession, ownership and use of
firearms in Western Australia. The system it creates is
one of dual licensing, in which both the person and
each individual firearm are licensed. Other Australian
jurisdictions take a different approach whereby the
person obtains a licence to use or possess firearms
and then must acquire a permit for each firearm
purchased,® which must then in turn be registered.

The Firearms Act provides for eight categories of
licences which, depending on the specific licence,
permit possession and/or use of firearms and/or
ammunition.”® The Act also provides for temporary
permits for purposes including transport of firearms,
allowing for persons from interstate to bring firearms
into WA to participate in shooting events, or for any
other cases where the Police Commissioner considers
that it is not in the public interest to require a person
to apply for a licence.%°

Provision is also made for the Police Commissioner to
grant approvals for activities that would otherwise
be contrary to the Act. For instance, a person who
is an approved commercial carrier or approved
warehouseman who, in the ordinary course of his or
her business, carries or stores firearms or ammunition
for another person is exempted from the requirement
to obtain a licence.®

Licences, approvals and permits:

e are granted by the Police Commissioner, although
he or she may delegate these functions to another
member of the Western Australia Police;52

¢ may be made subject to restrictions, limitations or
conditions;® and

e are not transferable.®*

The Act also provides that regulations made under it
may prescribe fees to be paid ‘in relation to the issue,
grant, variation or renewal of licences, permits and
approvals’ as well as fees payable in relation to other
matters under the Act.®

5.2 Powers of the Governor

The Act is strict in its terms and contains a wide
regulation-making powerwhich provides, forinstance,
that the Governor may on the recommendation of the
Police Commissioner ‘make regulations to prohibit
the acquisition, sale, possession or use of any firearm,
silencer, or other contrivance of a similar nature, or
ammunition, whether licensed under this Act or not’.
Such prohibitions may be absolute or conditional.®®

The Governor is also empowered, where he or she
is of the opinion that an emergency has arisen or
is likely to arise, to declare by proclamation that all
dealers, manufacturers and repairers in the state, or
in any part of the state, must render their firearms or
ammunition innocuous, or must deliver them to the
Police Commissioner for safekeeping.®’

5.3  Application process — discretion of the
Commissioner

The Act makes it clear that a person cannot be
granted an approval, permit or licence as of right,
and sets conditions on the Police Commissioner’s
power to make such grants. Section 11 provides that
the Commissioner cannot grant an approval or a
permit or issue a licence to a person if he or she is of
the opinion that:

¢ to do so would be contrary to section 11A or
regulations under section 11B or 11C;%8

e itisnotdesirable inthe interests of publicsafety;5®
or

e the person is not a fit and proper person to hold
the approval, permit or licence.”

58 See Firearms Act 1996 (ACT), s 143, Firearms Act 1996 (NSW), s 31, Firearms Act (NT), s 35, Weapons Act 1990 (Qld), s 39, Firearms Act 1977 (SA), s 15, Firearms Act 1996 (Tas), s 58.

59 Firearms Act 1973 (WA), s 16.
60 See Firearms Act 1973 (WA), sections 17 and 17A.
61 Firearms Act 1973 (WA), s 8(1)(g).

62 Firearms Act 1973 (WA), s 5A.
63 Firearms Act 1973 (WA), s 21.
64  Firearms Act 1973 (WA), s 9.

66  Firearms Act 1973 (WA
67 Firearms Act 1973 (WA
68  Firearms Act 1973 (WA
69 Firearms Act 1973 (WA

(WA

)
)
)
)
65  Firearms Act 1973, s 34(3)(b).
)
), S
)
)
70 Firearms Act 1973 ),

38 LRCWA Project 105 | Review of the Firearms Act — Discussion Paper

DR 1 d 4



In addition, and again without limiting the grounds
on which an application may be refused, the
Commissioner may refuse an application if he or she
is satisfied that the applicant has:

e failed to comply with requirements regarding
photographic ID on an Extract of Licence;”

¢ failed to provide (following a written request) a
statement as to what the applicant intends to do
to ensure that firearms or ammunition in his or
her possession are stored in accordance with the
Act;’? or

o refused to permit a member of the Western
Australia Police (following a written request) to
inspect the storage facilities for any firearms or
ammunition that the applicant would be entitled
to possess.”

Further, where the Police Commissioner requests, in
writing, that an applicant for an approval, permit or
licence supply information that the Commissioner
considers necessary to enable the application to be
properly determined and that information is not
supplied within 28 days, or such further period as the
Commissioner may approve, and in the manner and
form requested by the Commissioner, the application
will lapse and the approval, permit, or licence sought
cannot be granted or issued.”

Section 11A provides that an approval or permit
cannot be granted, and a licence cannot be issued,
to a person who in the Police Commissioner’s opinion
has not been shown to have a genuine reason for
acquiring or possessing the firearm or ammunition
for which the approval, permit or licence is sought.”
It also lists the reasons that will be accepted as
‘genuine’,’® provides that ‘personal protection’ is not
a genuine reason,”” and states that the Commissioner
must be satisfied not only as to the person’s reason
for acquiring or possessing a firearm but also that
the particular kind of firearm or ammunition can be
reasonably justified.”®

Section 11B provides that regulations may provide
that, for prescribed categories of firearms or
ammunition, an approval or permitcannotbe granted,
and a licence cannot be issued to a person unless the
Police Commissioner is satisfied that the person has
a genuine need to acquire or possess a firearm or
ammunition in that category. It further provides that
the regulations may set out circumstances in which a

71 Firearms Act 1973 (WA), s 11(7)(a).
72 Firearms Act 1973 (WA), s 11(7)(b).
73 Firearms Act 1973 (WA), s 11(7)(c).
74 Firearms Act 1973 (WA), s 11(8).
75  Firearms Act 1973 (WA), s 11A(1).
76 Firearms Act 1973 (WA), s 11A(2).
77 Firearms Act 1973 (WA), s 11A(5).
78 Firearms Act 1973 (WA), s 11A(3).

person cannot be considered to have a genuine need
to acquire or possess a firearm or ammunition of a
particular category.

Section 11C provides, in addition, that the regulations
may restrict the grant, issue or renewal of licences,
permits, or approvals under the Act.

Further, section 12 provides that, except as allowed
under that section, a licence or permit cannot be
issued in respect of any firearm which, in the Police
Commissioner’s opinion, is unsafe or unserviceable.”
However, a licence or permit can be issued to a
dealer in respect of such a firearm for the purpose
of enabling it to be tested, dismantled for parts or
repaired; to someone conveying the firearm to a
dealer or holder of a Repairer’s Licence or to another
person authorised to take possession of it; or to a
person holding a Collectors’ Licence.®

5.4 Categories and duration of licences

Section 16 of the Firearms Act sets out the categories
of licences that may be issued, as follows:

e a Firearm Licence, which entitles the holder to
possess, carry, and lawfully use the firearm named
and identified in that licence, and ammunition
for that firearm;®

e a Firearm Collector’s Licence, which entitles the
holder to possess, but not to carry or use, the
firearm named and identified in that licence;82

e a Corporate Licence, which may be issued in the
corporate or trading name of any bank, financial
institution, government department, state
instrumentality or other organisation approved
by the Police Commissioner and entitles that
organisation to possess the firearms named
and identified in that licence, together with
ammunition;®

e a Dealer's Licence, which entitles the holder
to deal in firearms and ammunition on the
premises named and identified in that licence,
to receive firearms for the purpose of their being
dismantled for parts, and to arrange for the
repair or servicing of firearms by the holder of
a Repairer’s Licence, and authorises the holder
or an employee or partner of the holder to
have in his or her possession, and to carry in the
ordinary course of the business of that dealer, any
such firearm or ammunition or to use it for the
purpose of testing it or of demonstrating it to a
prospective purchaser;®*

79  Firearms Act 1973 (WA), s 12(1).

80  Firearms Act 1973 (WA), s 12(2), (3), and (4).
81 Firearms Act 1973 (WA), s 16(1)(a).

82  Firearms Act 1973 (WA), s 16(1)(b).

83 Firearms Act 1973 (WA), s 16(1)(c).

84  Firearms Act 1973 (WA), s 16(1)(d).
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* a Repairer’'s Licence, which entitles the holder
to repair firearms belonging to persons who are
authorised by this Act or any other law to possess
them; and to possess ammunition for those
firearms, on the premises named and identified
in that licence, and authorises the holder or an
employee or partner of the holder to have in his
possession, and to carry in the ordinary course
of the business of that repairer, any such firearm
or ammunition and to use any such firearm or
ammunition for the purpose of testing it;?"

e a Manufacturer’s Licence, which entitles the
holder to manufacture firearms or ammunition of
the kind specified in that licence on the premises
named and identified in that licence and to sell
and dispose of such firearms and ammunition at
those premises, and authorises the holder or an
employee or partner of the holder to have in his
or her possession, and to carry in the ordinary
course of the business of that manufacturer,
any such firearm or ammunition and to use any
such firearm or ammunition for the purpose of
testing it or of demonstrating it to a prospective
purchaser;8

e a Shooting Gallery Licence, which entitles the
holder to conduct ashooting gallery in accordance
with the regulations on the premises specified in
that licence;®” and

e an Ammunition Collector’s Licence, which entitles
the holder to possess and carry, but not to use,
ammunition not exceeding such quantity as may
be specified in that licence and not being of a
type prescribed as being ammunition to which
such a licence does not apply.2®

Section 18 of the Act sets out the procedure and fees
for applications for licences and permits (other than
interstate group permits under section 17A). This
section further constrains the Police Commissioner’s
discretion by requiring that, before granting or issuing
a licence, permit or approval, the Commissioner must
ensure, for the purposes of forming an opinion as to
whether the person is a fit and proper person:

¢ thatareference has been made where practicable
to relevant criminal records in Western Australia
and elsewhere in Australia;®°

85 Firearms Act 1973 (WA), s 16(1)(e).
86  Firearms Act 1973 (WA), s 16(1)(f).
87  Firearms Act 1973 (WA), s 16(1)(g).
88  Firearms Act 1973 (WA), s 16(1)(h).
89  Firearms Act 1973 (WA), s 18(4a)(a).
90  Firearms Act 1973 (WA), s 18(4a)(b).
91 Firearms Act 1973 (WA), s 18(4a)(c).
92 Firearms Act 1973 (WA), s 9A(2).

e that if there is any reliable indication that the
person may not meet standards of mental or
physical fitness, sufficient evidence has been
provided to the Commissioner to satisfy him or
her that the person does meet those standards;
% and

e that if there is any apparently reliable indication
that for any other reason the person may not
be a fit and proper person to hold the licence,
permit or approval, sufficient evidence has been
provided to the Commissioner to satisfy him or
her that the person is a fit and proper person.”

The Firearms Act also sets out the duration of licences,
the majority of which last for a year. An Ammunition
Collector’s Licence is valid for a period of five years
from the day on which it was issued or last renewed,*2
a Firearm Collector’s Licence is valid for a period of
three years from the day on which it was issued or last
renewed,®”* and all other licences under the Act are
valid for a period of 12 months from the day on which
they were issued or last renewed.*

A licence is not renewable as of right.*> The Act
provides that a licence may be renewed, from time to
time where the licensee pays the prescribed fee and
makes an application within one month before, or
within 12 months after, its expiry.®® Where a person
appliestorenewtheir licence within one month before
or within three months after its expiry, the licence is
deemed to have been renewed immediately after its
expiry and the renewal is deemed a continuation of
the licence.”” Where a person applies to renew their
licence for more than 3 months, but not more than
12 months, after its expiry, the renewal takes effect
on the day when the licence is renewed but, for the
purposes of determining the day when the renewed
licence expires, it is deemed to have been renewed
immediately after it previously expired.’® Section 9A
of the Act also provides that the holder of a licence
under the Act cannot renew their licence under this
section more than 12 months after its expiry, but he or
she is not prevented from making a fresh application
for a licence.*

93 Firearms Act 1973 (WA), s 9A(2a). However, if the day when the Firearm Collector’s Licence was issued or last renewed was before the day on which the Firearms Amendment
Act 2004 section 12 came into operation, the licence is valid for a period of five years from the day on which it was issued or last renewed.

94 Firearms Act 1973 (WA), s 9A(3).

95 Firearms Regulations 1974 (WA), r 3B(3).
96  Firearms Act 1973 (WA), s 9A(4).
).
)
).

97 Firearms Act 1973 (WA), s 9A(5.
98  Firearms Act 1973 (WA), s 9A(6).
99 Firearms Act 1973 (WA), s 9A(7
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5.5 Conditions and endorsements on
licences

The Firearms Act provides that a licence, permit
or approval issued or granted under the Act may
be made subject to restrictions, limitations or
conditions, which are specified either in the licence,
permit or document evidencing the approval or in a
supplementary document, and which are entered in
the Register.' It is an offence for a person to commit
a breach of, or fail to observe, a restriction, limitation
or condition to which a licence, permit or approval
issued or granted under the Firearms Act was made
subject, if that person ought reasonably to have
known of the existence of that restriction, limitation
or condition. This offence is punishable by 18 months’
imprisonment or a $6,000 fine.'*'

The Firearms Regulations set out particular notations
(such as 'rifle range only’ and ‘club purposes only’)
which can be endorsed on a licence or permit,’? but it
should be noted that the ability to impose restrictions,
limitations and conditions is open-ended, and not
expressed to be limited to notations set out in the
Firearms Regulations.

5.6 Exemptions

There are also exemptions from the licensing regime.
The following persons are not required to obtain a
licence under the Firearms Act:

¢ holders of a relevant permit under the Firearms
Act'-103

e the Governor;'%*

e a member of the Western Australia Police or
employee of the Police Department having a
firearm or ammunition in his or her possession
in connection with the performance of his or her
duties;'%

¢ a member of the armed forces, or of any other
disciplined force specified by the Governor
by notice in the Gazette, having a firearm or
ammunition in his or her possession for the
performance of his or her duties;'®

100 Firearms Act 1973 (WA), s 21(1)(a) and (b).
101  Firearms Act 1973 (WA), s 21(2).

102  Firearms Regulations 1974 (WA), r 6(2).
103 Firearms Act 1973 (WA) s 8(1)(
104 Firearms Act 1973 (W.
105  Firearms Act 1973
106 Firearms Act 1973
107  Firearms Act 1973
108 Firearms Act 1973
109  Firearms Act 1973 (W.

a person permitted to possess, carry or use a
firearm or ammunition by virtue of a Corporate
Licence;"”’

approved commercial carriers or
warehousemen;°8

a person who in the ordinary course of his
practice, trade or business uses that firearm for
the purpose of dealing a blow to any animal with
intent to slaughter it or to render the animal
insensible prior to slaughtering;'*®

persons working for a primary producer, or
who are family members of a primary producer,
and who are using a firearm licensed to that
primary producer for the purpose of destroying
vermin or stock, where the use of the firearm
and ammunition is expressly authorised by the
primary producer for the purpose of primary
production; or who are in possession of such
firearm or ammunition while carrying it directly
between two such pieces of land or directly
between such land and any other place where
it is authorised by law to be held; if the use of
the firearm and ammunition by that person is
expressly authorised by the primary producer;"°

a person who uses or possesses a firearm designed
for signalling or lifesaving purposes in the course
of rescue or attempted rescue operations or
in rehearsal or training for such operations, or
possesses or uses ammunition for that firearm;™"

a person who possesses or uses an approved
firearm or ammunition for the purpose of
starting races at any athletic or other sporting
meeting where the firearm is held under a licence
or permit granted under the Firearms Act by
another person with his or her permission;'?

a person who, as an employee or partner of the
holder of a licence to conduct a shooting gallery,
or as a customer of a shooting gallery being
conducted pursuant to this Act, handles or uses a
firearm or ammunition at that shooting gallery in
accordance with the conditions, restrictions and
limitations, if any, specified in the licence relating
to that shooting gallery;"

110  Firearms Act 1973 (WA) s 8( )(|)(|) and (ii). The State Administrative Tribunal has found that section 8(1)(i) of the Act does not preclude a family member of a primary producer
from applying for a licence in his or her own right, and has noted that section 8 is ‘intended to be a relaxation of what is otherwise a very strict licensing regime, but is not
intended to be restrictive in itself’; see Cutbush and Commissioner of Police [2010] WASAT 45 at [38], [36].

111 Firearms Act 1973 (WA), s 8(1)(j).
112 Firearms Act 1973 (WA), s 8(1)(k)
113 Firearms Act 1973 (WA), s 8(1)(1).
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e a person who, with the permission of the owner
of the firearm on an approved range, possesses,
handles or uses a firearm or ammunition for a
firearm that is the property of, or is the property
of a member of, an approved club or other
approved organisation and is held by that owner
under a licence or permit granted under the
Firearms Act;""*

e a person at an approved paintball venue who
possesses, handles or uses a prescribed paintball
gun or prescribed paintball pellets with the
permission of the owner of the paintball gun; or
if the owner of the paintball gun is an approved
club or other approved organisation, as a member
of that club or other organisation;"’

e a person in possession of prescribed paintball
pellets;"®

e a person who is in possession of, or carries, but
does not use, an ‘antique mechanism firearm’;""’

e a person under the age of 18 who uses a firearm
(other than a handgun) or ammunition for that
firearm under the supervision of the owner,
being a person who holds an appropriate licence
or permit under the Act."®

Some of these exemptions will be discussed more
fully in this Discussion Paper.

5.7 Revocation and refusal of licences,
permit and approvals; appeals

Section 20 of the Firearms Act gives the Police
Commissioner the ability to revoke a licence, permit
or approval, or to refuse to renew it or to impose
reasonable restrictions, limitations or conditions on
it. The Commissioner may do so where he or she is
satisfied that the holder obtained it by fraud or
deception; that the holder has breached or failed to
observe a condition; or that the holder could not,
by virtue of section 11, be granted the licence if the
person were then applying for it.""®

The Commissioner may also revoke, refuse to renew
or impose reasonable restrictions, limitations or
conditions on a licence, permit or approval if satisfied:

e that harm may be suffered by any person as
a result of a person retaining or regaining
possession of a firearm or ammunition;'?°

114  Firearms Act 1973 (WA), s 8
115 Firearms Act 1973 (WA), s 8
116 Firearms Act 1973 (WA), s 8
117  Firearms Act 1973 (WA), s 8
118  Firearms Act 1973 (WA), s 8
119  Firearms Act 1973 (WA), s 2
120  Firearms Act 1973 (WA), s 2
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e that a licence or permit was issued, or an
approval was given, incorrectly because of an
administrative or procedural error;'

¢ that to do sois in the public interest;'*

e that a person holding or applying for the
renewal of a licence, permit or approval who has
failed to comply with requirements regarding
photographic ID on an Extract of Licence; failed to
provide (following a written request) a statement
as to what the applicant has done to ensure that
firearms or ammunition in his or her possession
are stored in accordance with the Act; or refused
to permit a member of the Western Australia
Police to inspect storage facilities;'?

e that a particular firearm is unsafe or unfit for
use;'?4

e thataparticularplace or premises, range or gallery
does not comply with the Act’s requirements;'* or

e thatthe circumstancesin which his or her approval
under the Act was given in relation to any person
or matter no longer prevail.'?®

The Police Commissioner may also revoke a licence,
permit or approval where the holder fails to supply
information that the Commissioner considers to be
necessary in order to determine whether the holder
remains a fit and proper person within 28 days
of a written request; or where the holder fails to
make a submission to show cause why the power of
revocation should not be exercised within 28 days of
a written request.'?

5.8 Reviews of decisions made under the
Firearms Act 1973 (WA)

Any person who is aggrieved by a decision made by
or on behalf of the Police Commissioner may apply
to the State Administrative Tribunal for a review of
the decision.'?® It should also be noted that the State
Administrative Tribunal Act 2004 (WA) provides that
the right to have a decision reviewed by the SAT
does not exclude any right to take judicial review
proceedings in relation to the decision,’® but a
decision cannot be subject to both review by the SAT
and judicial review."°

121 Firearms Act 1973
122 Firearms Act 1973
123 Firearms Act 1973 (W.

( s20(1
(
(
124 Firearms Act 1973 (
(
(
(
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WA), s 20(1)(
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A), s 20(1)(b).

125  Firearms Act 1973 (WA), )

126 Firearms Act 1973 (WA), s 20(1)(d)
127  Firearms Act 1973 (WA), s 20(1a)(a) and (b).
128  Firearms Act 1973 (WA), s 22.

129  State Administrative Tribunal Act 2004 (WA), s 19(2).

130 State Administrative Tribunal Act 2004 (WA), s 19(3)(a), (b) and (c)
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When dealing with a matter in the exercise of its
review jurisdiction, the SAT has the same jurisdiction,
functions and discretions as those of the maker of the
reviewable decision.” In the case of decisions made
under the Firearms Act, this person will be the Police
Commissioner or a person acting on his or her behalf.
The role of the SAT is considered at paragraph 17.1.1.

5.9  Structure of the Firearms Act 1973 (WA)

The review conducted by Western Australia Police in
2008 recommended changes to the structure of the
Act, proposing that the Firearms Act be separated
into three distinct parts dealing respectively with
‘Administration/Licensing’, ‘Police  Powers’ and
'‘Offences’.'* The report noted that ‘Western Australia
is the only jurisdiction whose firearms legislation does
not have a contents page structured by way of Parts
and Divisions'.'** No amendments have been made to
date to implement this recommendation.

Clarity of legislation is obviously of great importance,
particularly when that legislation is intended to be
used by laypeople. Some sections of the Act, such as
those discussed below at paragraph 14.10 relating to
the seizure of firearms and ammunition, are unclear.
Further, the language used in some sections of the Act
is convoluted. One example is the wording in section
23BA(3), which relates to the disclosure of certain
information by approved club and organisation
members and reliance by the Police Commissioner on
that information.

There are also aspects of the Firearms Regulations
that are cumbersome to read, such as Schedule 3,
which contains details of the genuine need tests
pertaining to particular categories of firearms, and
the restrictions on those firearms.

131 State Administrative Tribunal Act 2004 (WA), s 29(1).
132 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008.

133 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 12.

Western Australia Police has recently reiterated its
support for a restructure of the Act.’*

Proposal 1:

e that the Firearms Act 1973 (WA) be re-
enacted;

e the new Act be restructured in order
to improve clarity of parts such as the
Administration/Licensing process, Police
Powers and Offences; and

e in the new Act, where appropriate,
provisions be worded to provide greater
clarity than is provided under the current
Act and Regulations.

134 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 24.
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The Firearms Act 1973 (WA) is administered by
Western Australia Police. In terms of licensing,
applications are initially made through Australia Post
and are then processed by the Licensing Enforcement
Division within Western Australia Police. This Division
has been in existence for approximately seven
years. When appearing before the Joint Standing
Committee on Delegated Legislation in 2013, Western
Australia Police Detective Superintendent James
Migro advised:

In about 2008, we moved into and established
the Licensing Enforcement Division ... it is our
main licensing area for Western Australia Police.
We moved into there with Australia Post taking
over the process of accepting applications. They
then come into our area where the applications
are assessed and processed. Previous to that,
they were all done at individual police stations
and a decision was really made at the whim of
the officer at the police station. Now we have a
centralised area, and there are constant decisions
that are made in accordance with the [Firearms
Act 1973 (WA)].135

The Western Australia Police Licensing Enforcement
Division undertakes activities falling under several
Acts administered by Western Australia Police,
being the Firearms Act (including issues arising
under the Weapons Act 1999 (WA)), the Security
and Related Activities (Control) Act 1996 (WA), and
the Pawnbrokers and Second-hand Dealers Act
1994 (WA). Licensing systems under all of these Acts
operate on a full or partial cost-recovery basis.'*®

The Licensing Enforcement Division contains a specific
Licensing Services (Firearms) branch. Currently this
branch has 28 staff, of whom eight are classed as
assessors, who assess applications under the Firearms
Act. There is some flexibility within the branch, and
the Commission understands that staff can act as
assessors on a temporary basis where the need arises.

The Licensing Enforcement Division contains a
Compliance Unit, which is managed by the Officer
in Charge of Licensing Services and has a total of 15

staff: the sergeant in charge, seven police officers
and seven police staff members who are vested
with special powers for investigation of compliance
offences.

Compliance officers carry out licensing functions that
are the responsibility of the Western Australia Police,
undertaking investigations within the licensing scope
of Licensing Services. Their role is to ensure that
the security industry, pawnbroker and second-hand
dealer licence holders and dealers licensed under the
Firearms Act comply with legislative requirements.
Compliance officers investigate criminal activity,
conduct compliance checks and audits of licence
holders, and the unit has a liaison and information
role with all licence holders. Police officers within
the Compliance Unit take the lead role and make
decisions in relation to prosecution. As with other
police officers, their powers are not exclusive to any
particular Act and they may be called on to deal with
other matters.

A new system for administering the licensing system,
which is expected to be implemented shortly, is
discussed below at paragraph 6.2.

6.1 Licensing and application process

The licence application process is administered by
both Australia Post (in the initial stages) and Western
Australia Police (within which the final decision is
made whether or not to grant an application).

The Firearms Regulations provide that licence
applications must be lodged at an Australia Post
Office in Western Australia,’®” the General Post Office
in the capital city of another state or territory,’® or
at a place approved by the Police Commissioner.’®
Applications may be accessed online,*® filled out
and printed before being brought to the post office,
or hard copy forms may be obtained from a police
station or from Police Licensing Services. Applications
for a temporary permit may be made to the officer
in charge of any police station, but should normally
be made at the police station nearest to where the
applicant lives."

135 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, Transcript of Evidence Taken

at Perth, Wednesday 11 September 2013, 2.

136 The Western Australia Police 2014 Annual Report notes: "WA Police charges for goods and services are rendered on a full or partial cost-recovery basis. These fees and charges
were determined in accordance with the Costing and Pricing of Government Services — Guidelines for use by agencies in the WA Public Sector published by the Department of
Treasury and the annual instructions to agencies for the preparation of the budget’; see Western Australia Police, Annual Report 2014, 117, accessed at

http://www.police.wa.gov.au/LinkClick.aspx?fileticket=pgoQta80540%3D&tabid=935.

137  Firearms Regulations 1974 (WA), r 7(1)(a).
138  Firearms Regulations 1974 (WA), r 7(1)(b).
139  Firearms Regulations 1974 (WA), r 7(1)(c).

140 Application for a Western Australia Firearms Licence, accessed via https:/smarteform.com.au/onlineforms/WAPOL/application-for-a-western-australia-firearms-licence/.

141 Firearms Regulations 1974 (WA), r 7(2).
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Applications for licences must be provided together
with a current firearm serviceability certificate for the
firearm the subject of the application,'? evidence of
the applicant’s identity,'** and (unless the application
is for the addition of a new firearm to an existing
licence)'** evidence in a prescribed form that the
applicant has passed a firearms safety test conducted
by the holder of a Dealer’s Licence or an officer
of an approved shooting club or other approved
organisation.'®

The Western Australia Police website advises that
the current ‘smart form’ now enables applicants to
apply for up to ten firearms within the form, whereas
previously the form would only allow for five firearms
to be included in an application. Applicants who wish
to apply for more than ten firearms can attach a blank
A4 sheet to the back of their application detailing all
relevant information.'®

Afterreceiving an application the Police Commissioner
may write to the applicant to direct the applicant to
arrange for the relevant firearm to be produced for
inspection at a specified police station.'”

As at 1 September 2015 there were 289,125 licensed
firearms in Western Australia.'*®

As at 16 June 2015 the number of licences by type,
and the end total, was as follows:

Ammunition Collector’s Licence 233
Firearm Collector’s Licence 2,986
Firearm Licence 81,277
Corporate Licence 359
Dealer’s Licence 196
Manufacturer’s Licence 29
Repairer’s Licence 15
Total 85,095

The following table' sets out the number of firearm
applications made during the previous five years:

2010 2011 2012 2013 2014
Additional | 5023 & 5314 5630 @ 6461 6559
Original 1882 = 2788 2713 | 3256 | 3521
Total 6905 @ 8102 | 8343 9717 10080

142 Firearms Regulations 1974 (WA), r 7(3)(a).

Based on the above figures, the average number of
firearms per person who is licensed to own a firearm
is 3.3.1

6.1.1 Concerns raised with the Commission

Members of the firearms community have expressed
dissatisfaction with the current licensing process,
with a particular focus on the time taken to process
applications, and have suggested that a purely online
system would be quicker and more efficient." It has
been suggested that, from a dealers’ perspective,
recordkeeping relating to firearm repairs and
the recording of major firearm parts should be
simplified and that, rather than being reported to
Western Australia Police, this information could
simply be recorded and held in a separate file for
inspection when required.”™ The Commission has
also been advised that it is not possible to print out
an application form in full; only a summary may be
printed which does not include all the information in
the form.’*

In addition, specific concerns about the licensing
system have previously been explored by the Joint
Standing Committee on Delegated Legislation, in a
report which is considered below.

6.1.2 Report 68 of the Joint Standing
Committee on Delegated Legislation -
Explanatory Report in relation to the
Firearms Amendment Regulations 2013

The Terms of Reference requires the Commission
to consider the above report, which was made in
reference to the Firearms Amendment Regulations
2013. This amending regulation increased licensing
fees in order to achieve cost recovery, and was the
subject of an unsuccessful disallowance motion in
Parliament. The fee increases were in some instances
substantial. For instance, the fee in respect of an
application for a firearms licence by a person with
such a licence who seeks a licence for one or more
additional firearms increased by 133.8 per cent — from
$72.50 to $169.50."

143 Firearms Regulations 1974 (WA), r 7(3)(b). The Regulations provide further, at r 7(8), that if an applicant appears to be under 18 years old, the person to whom the application is

made may require proof of the applicant’s age.
144 Firearms Regulations 1974 (WA), r 7(5).
145 Firearms Regulations 1974 (WA), r 7(3)(c).

146 See 'Ability to apply for a number of firearms’, accessed via http://www.police.wa.gov.au/Ourservices/PoliceLicensingServices/Firearms/Licenceapplications/tabid/1905/Default.aspx.

147  Firearms Regulations 1974 (WA), r 7(4).

148 Correspondence from Michelle Fyfe APM, Acting Deputy Commissioner (Specialist Services) of Western Australia Police, 4 September 2015, 1.
149  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.
150 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 29.
151 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.

152 Submission from Roy Alexander & Sons, provided 8 September 2014,1, 3.
153  Submission from Roy Alexander & Sons, provided 8 September 2014, 3.
154 Meeting with Hon Rick Mazza MLC, 18 June 2015.

155 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 5.
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The Joint Standing Committee on Delegated
Legislation considered the Firearms Amendment
Regulations 2013 and ultimately concluded that they
were within the power of the Firearms Act. However,
due to the volume of unsolicited submissions the
Committee received from ‘outraged firearms owners’
regarding the fee increases,”® it held a public hearing
to consider the quantum of the fees.”’

Usefully, in its report the Joint Standing Committee
set out in detail a description of the processing of
an original class A, low-powered firearm licence for
recreational hunting and shooting'® as follows:

e A person goes to a dealer, obtains a dealer’s
certificate and details of the relevant firearm,
applies online, fills out the application, prints it
out, takes it to Australia Post, pays the fee and
submits the appropriate forms.

e Forty-eight hours later the application comes
through electronically, arriving at the firearms
licensing services probity area, not the firearms
branch.

e The probity area’s unsworn officers (overseen by
sworn officers) consider the application details
and the applicant’s antecedents, including
conducting CrimTrac checks to determine the
applicant’s suitability under the Firearms Act — a
process that takes approximately five days.

e The application is given to an unsworn firearm
licensing services assessor, who considers the
requirements of sections 11A and 11B of the
Firearms Act (including comparing the calibre of
the relevant firearm and in some cases contacting
a property owner to ensure that the applicant has
authority to shoot on the property). At this stage
a changeover occurs from a civilian assessor to the
supervisor, who is normally a police sergeant.

e If the application is satisfactory, the assessor
makes a recommendation and a sergeant then
makes his or her own assessment of it.

¢ |f pre-approved, the application is returned to the
assessor for a Form 22 assessment, which concerns
the storage security system for the firearm.

* The assessor fills out forms and sends a statutory
declaration form to the applicant for photographs
and details as to how the firearm will be stored.

The declaration is returned within 28 days and
then sent to the approver for final approval in the
event that everything is correct.

e The approver sends the forms to a ‘loading’
clerk. Up to this point, the application has been
in the ‘firearm processing portal’, but the actual
licence must be issued in the firearm registry
system. There is no automatic link between these
two systems, so the details from the former are
manually entered into the latter by an unsworn
officer. Once this has been done, the details are
sent to Post Connect and the licence is sent to the
successful applicant.”™ In response to questions
from the Chair of the Committee, Mr Fisher
advised that the manual entry process takes
‘about ten minutes per application, as long as
there is no issue with it'.'s°

The Committee described this system as ‘a convoluted
and complex processing system of firearm licensing
which involves double and manual handling as well
as third party outsourcing”.’®'

One aspect of the existing system is its involvement
of both sworn and unsworn officers at several stages.
For instance, as noted above, the probity area’s
unsworn officers consider application details and
applicants’ antecedents while overseen by sworn
officers. Subsequently, an unsworn firearm licensing
services assessor makes a recommendation about an
application, and then his or her supervisor (usually a
police sergeant) makes his or her own assessment of
it. This system is multi-layered and resource-intensive
and appears to reflect the Police Commissioner’s
limited ability to delegate his or her functions under
the Firearms Act.

Section 5A(1) of the Firearms Act provides that the
Firearms Regulations may permit prescribed members
of the Western Australia Police to perform the Police
Commissioner’s functions upon an application being
made for the grant of an approval or permit or the
issue of a licence under the Firearms Act in respect
of a firearm or ammunition.'®? Section 5A(3) further
provides that the Police Commissioner may delegate
to a member of the Western Australia Police any
power or duty under the Act, other than a function
the performance of which is permitted by regulations
under section 5A(1),'®* and the power of delegation
itself.'64

156 The Committee received 89 unsolicited submissions from ‘outraged firearms owners’; see Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory

Report in relation to the Firearms Amendment Regulations 2013, 2.

157 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, i.
158 The Committee’s report states that this description of the licensing process was provided by Mr Carl Fisher, Senior Sergeant, Western Australia Police, Officer in Charge, Firearms

Licensing Services.

159 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 11-12.

160 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 13.

161 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 11.

162  Firearms Act 1973 (WA), s 5A(1). Subsection 5A(2) provides that sections 58 and 59(1)(a) and (f), (2), and (3) of the Interpretation Act 1984 (WA) apply as if a function that a
member of the Western Australia Police may perform under subsection (1) had been delegated to the person by the Police Commissioner.

163 Firearms Act 1973 (WA), s 5A(3)(a).
164  Firearms Act 1973 (WA), s 5A(3)(b).
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The 2008 Police Review considered section 5A and observed that this provision was ‘very specific in regard to
the delegation being to a member of the Western Australia Police’ which was ‘very limiting and doesn’t allow
for future arrangements that the Commissioner may put in place in respect to the operation and administration
of the Firearms Act’.'%°

Noting in particular the then restructure of the Firearm Inquiry Unit to create Police Licensing Services and the
Licensing Crime Squad, the 2008 review concluded that these changes had ‘highlighted the need to expand
the ability of the Commissioner to delegate certain functions to police staff’, that is, to unsworn officers.¢
Accordingly the review recommended that ‘the powers of the Commissioner to delegate his functions under
section 5A of the Firearms Act be amended to allow delegation to occur to persons other than police officers,
including police staff’.'?” This recommendation has not been implemented.

The Firearms Regulations set out the current delegations as follows, providing that in respect of an item set
out in the table, the Police Commissioner’s functions set out in that item may be performed by the nominated
officer:

Item Type of firearm Functions Officer who may perform
function
1. Firearm described in Schedule 2 Grant a permit without conditions | Any officer
2. Firearm described in Schedule 2 Issue a firearm licence without Any officer employed in the
conditions Department to carry out licensing

. f ions i f fi
Refuse to grant a permit (as unctions in respect of firearms

referred to in item 1) or issue a

licence
3. Firearm or ammunition other Grant a permit or approval, or Any officer holding the rank
than a firearm of category D issue a licence, without conditions | of, or performing the functions

of, senior sergeant or holding a
commission under the Police Act
1892 section 6 and employed

Grant a permit or approval, or
issue a licence, with conditions

Refuse to grant a permit or in the Department to carry out
approval, or issue a licence licensing functions in respect of
firearms
4, Firearm of category D Issue a licence without Assistant Commissioner of Police
conditions responsible for licensing functions

. . . in respect of firearms's®
Issue a licence with conditions

Refuse to issue a licence

6.2 Information storage - 2013
Proposal 2: Information Systems Audit Report by

e that section 5A of the Firearms Act 1973 the Auditor General

(WA) be amended to provide more flexibility There are also concerns about the completeness and
to the Police Commissioner in delegating accuracy of the records that are created through the
functions under the Act; and licensing process. These concerns have been expressed

in a series of reports by the Auditor General in 2000,'%°
2004,7° 2009'" and 2013,"72 to which the Commission
is required by its Terms of Reference to have regard.

e \Western Australia Police review the use of
its staff with a view to eliminating double-
handling and streamlining the application

process. The 2000 report focused on the implementation
of the 1996 amendments to the Firearms Act and
it found, for instance, that ‘available information

165  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28.

166  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28.

167  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 29.

168  Firearms Regulations 1974 (WA), r 25.

169  Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at
https://audit.wa.gov.au/wp-content/uploads/2013/05/report2000_07.pdf.

170  Auditor General Western Australia, ‘Surrender Arms? Firearm Management in Western Australia: Follow-Up Performance Examination’, in Public Sector Performance Report
2004, Report 1, May 2004, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/05/report2004_01.pdf, 42-52.

171 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https:/audit.
wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 5-19.

172 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https:/audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.pdf.
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indicates an unknown, though significant number of
pre-1996 licence holders of restricted and prohibited
firearms have not been required to surrender their
weapons or meet the new eligibility requirements".'”?
The report also noted that the Firearms Licensing
System was seriously affected by inaccurate and
incomplete data, and that core functions of the
Firearms Branch were either not undertaken or not
done in a timely manner, including: the follow-up of
firearms belonging to deceased estates and overdue
firearm infringement notices; audit and inspections
of firearms dealers and shooting ranges; and
monitoring of licensing procedures at police stations
across Western Australia.’’

The 2000 report expressed some substantive concerns,
including noting that there was ‘some small risk that
a person bound by a [violence restraining order] may
successfully apply for a firearm licence’."”” In addition,
the report noted that the exercise of discretion as
to whether an applicant’s criminal records made
them unsuitable to be licensed was inadequately
documented. The report noted that ‘in ten per cent
of approved applications examined, applicants were
found to have a criminal record that was not referred
to in the file documentation. Consequently, it is not
possible to determine if a check was done and the
police simply failed to record their determination of
a lack of seriousness or currency of the offence or
more seriously but less likely, they failed to check for
a criminal record’."”¢ The 2000 report made a series of
recommendations, including that Western Australia
Police ‘give priority to systematically addressing
faults, deficiencies and inaccuracies in the Firearm
Licensing System"."””

The Auditor General conducted a ‘follow-up
examination’ in 2004, which concluded that Western
Australia Police had ’‘largely implemented the
recommendations contained in the 2000 report’, with
three exceptions:

e that decisions regarding the issue of licences
to persons with a criminal record were not
documented;

e consistent procedures for inspecting secure
storage of firearms had not been implemented;
and

e the Firearm Licensing System continued not
to have the capacity to produce summary
management information to assist Western
Australia Police to effectively manage and
monitor firearm licensing.'’®

The 2004 report recommended that Western
Australia Police should:

e improve the way it identifies and assesses licence
applicants’ criminal histories;

e implement a consistent, risk-based procedure
across districts to inspect firearm storage by
licence applicants;

e improve the Firearm Licensing System'’s capacity
to produce summary management information
to capitalise on technology, streamline processes,
and achieve more timely updates of system
performance; and

e consider giving write access to police stations
to enable issuing officers to enter licence and
registration details directly into the Firearm
Licensing System when data integrity issues have
been fully resolved.'”®

The 2009 report re-examined the firearms regulation
system. It concluded that Western Australia Police
was ‘not adequately regulating and overseeing the
possession, use, dealing and manufacture of firearms'
and that while Western Australia Police had ‘sound
procedures for assessing applications for firearm
licences’ there were ‘serious weaknesses in how these
were carried out, in how information was handled,
and in how [Western Australia Police] monitored
whether licence-holders had met their obligations’.'®
For instance, officers were not required to document
the results of their checks against all the eligibility
criteria for licence applications, which limited the
assurance that could be provided that all required
checks were carried out. Specifically, there were
concerns about the checks done regarding the
‘genuine need’ requirement. The report noted that
nine per cent of sampled applications did not show
whether the requirement to establish genuine
need had been checked. Conversely, 93 per cent of
applications for Category A firearms did include an
assessment of ‘genuine need’, despite this not being
a legislative requirement.’®

173  Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at https://audit.wa.gov.au/wp-content/

uploads/2013/05/report2000_07.pdf, 6-7.

174 Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at https://audit.wa.gov.au/wp-content/

uploads/2013/05/report2000_07.pdf, 8.

175 Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at https://audit.wa.gov.au/wp-content/

uploads/2013/05/report2000_07.pdf, 17.

176  Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at https://audit.wa.gov.au/wp-content/

uploads/2013/05/report2000_07.pdf, 18.

177  Auditor General Western Australia, Surrender Arms? Firearm Management in Western Australia, Report No. 7 September 2000, accessed at https://audit.wa.gov.au/wp-content/

uploads/2013/05/report2000_07.pdf, 9.

178 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https:/audit.

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 42.

179  Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https:/audit.

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 42.

180 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https:/audit.

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 5.

181 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https:/audit.

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 14.
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In addition, the 2009 report noted that in some
instances procedures were not followed; for instance
25 per cent of sampled applications were assessed
and the licence granted by the same person.’®? The
report found no instances of licences having been
issued to people who were clearly not eligible.'® The
2009 report acknowledged that since January 2008
Western Australia Police had dedicated specialist
resources to monitoring whether licence holders
were meeting their obligations. However, it noted
that there was no risk-based program for monitoring
licensees’ compliance with legislative requirements;'8
Western Australia Police did not check whether
storage facilities complied with regulations when
licensees moved house; and they also did not check
that shooting ranges and clubs were meeting their
obligations to ensure the safe use of firearms.'®> There
were also inaccuracies in the firearms register.'s

The most recent and relevant of these reports, from
2013, is the Information Systems Audit Report. In
June 2013 the Auditor General’s annual information
systems audit report examined five key business
applications at four agencies, including the Firearms
Management System managed by Western Australia
Police. The report noted that ‘ninety per cent of
the agencies ... reviewed had serious gaps in their
management of information security when assessed
against better practice information standards’.'®’
However, the Auditor General singled out firearms as
an area of particular concern, noting that ‘a number
of serious weaknesses' had been identified in the
Firearms Management System managed by Western
Australia Police.

The Auditor General concluded that because of
these weaknesses Western Australia Police ‘lacks
reliable information to effectively manage licensing
and regulations of firearms in Western Australia’.'s®
Previous performance audits on the management
and regulation of firearms conducted in 2000, 2004
and 2009 had each ‘identified various problems
with the systems and processes for the licensing and
management of firearms in Western Australia’, with
the 2009 report raising ‘specific concerns with the
Firearms Register and related systems’ which had the
effect that Western Australia Police ‘could not rely on
the accuracy of the information held in the register’.'®

Following the 2009 report, the Parliament’s Public
Accounts Committee requested that Western
Australia Police provide an update of progress for
remedying the issues which had been identified.
Western Australia Police reported to the Committee
in September 2011 that a stabilisation project had
been completed, at the cost of $720,000, and that
the Firearms Systems were ‘stable, satisfactory and
functional’ as a result.®™ Nevertheless, the 2013
report ‘identified some concerning issues that result
directly or indirectly from the lack of reliable data
and difficulties in accessing basic management
information from the Firearms Registry System'.'”’
These issues included:

e The audit revealed that 988 firearms had not
been recovered from deceased estates dating
back to 1983 and no records could be found in
the Incident Management System or Firearms
Registry System to ascertain if the firearms had
been seized.

e The audit revealed at least one case in which an
applicant for a recreational licence had purchased
a 'property letter’ (a letter of approval from a
property owner to use a licensed firearm on their
property), and that the Firearms Registry System
did not have the capacity to search or report on
the number of letters associated with individual
properties, although a sample of applications
disclosed that one property owner had provided
letters to over 270 applicants over the previous
17 months.

e The audit revealed that 300 firearm licence
holders still had firearms listed against their
licence despite being classified by Western
Australia Police as unfit to possess a firearm. As at
the audit’s completion, Western Australia Police
had followed up approximately 50 per cent of
the ‘unfit to issue’ licence holders listed in the
system and found no firearms in their possession
— in some cases a firearm had been seized but
this had not been recorded in the system, and in
others the firearm was in the possession of a co-
licence holder, which was also not recorded in the
system.

182 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https://audit

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 15.

183 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https://audit

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 5.

184  Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https://audit

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 15.

185 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https://audit

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 16.

186 Auditor General Western Australia, ‘Regulation of Firearms — Follow-Up’, in Third Public Sector Performance Report 2009, Report 11 — October 2009, accessed at https://audit

wa.gov.au/wp-content/uploads/2013/05/report2009_11.pdf, 17-18.

187  Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.pdf, 5.
188 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.pdf, 4.
189 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11

pdf, 14.

190 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11

pdf, 14.

191  Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11

pdf, 14.
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The audit revealed that the Firearms Registry
System did not have the capacity to produce simple
management reports, for instance on the number
of expired licences, or verifications of previously
reported firearms statistics. Requests for such
reports needed to be submitted to another
branch of Western Australia Police and took more
than five working days to process; in addition,
Western Australia Police could not guarantee
the accuracy of the information requested. The
Auditor General’s report noted that as a result
of these issues, staff members manually create
management reports in spreadsheets.

The audit found over 25,000 instances where data
could not be reconciled between the Western
Australia Police firearms register and the national
CrimTrac database, 1,000 of which were linked to
deceased estate and persons unfit to issue, and
the remaining 24,000 of which related to the
reason and conditions associated with the issue
of a firearms licence. These errors were caused
by data incompatibilities between the systems,
and consequently, the national database may not
contain up-to-date or accurate records for WA
firearms or licensees.

The audit found that the details of nominated
persons who have access to firearms under
a corporate licence but do not require an
individual firearms licence are maintained in a
spreadsheet completely separate to the firearms
register, which is a risk due to the possibility of
unauthorised access; the lack of audit trails and
history of changes; and the risk that data could
be lost as a result of human error.

The audit identified a number of concerns with
Firearm Identification Cards including persons
with more than one card, missing signatures,
photos which did not match the licence holder’s
name, and cards with no details.

The audit noted that manual processing was
required for the Firearms Registry System to
operate effectively — including the need to
reconcile the accuracy of data back to the
Incident Management System and other Western
Australia Police systems and then manually
change information as required.

The audit found no policies or procedures in place
relating to log access, changes and reviews of logs
for databases, and noted that the application
used for logging user activities and changes,
Auditrak, did not detect unauthorised access.

¢ Theauditreportalso noted that, when requested,
Western Australia Police had been unable to
provide the contract with Australia Post for
firearms application processing, fee collection
and letter printing.'®?

The Auditor-General’s report recommended that
Western Australia Police must:

e ensure that the integrity and timely input of
information into firearms management systems is
performed to ensure that firearms can be suitably
managed;

e ensure that business requirements for the new
firearms management systems are adequately
defined to ensure they support the business of
managing firearms. Strong consideration needs
to be given to management reporting. Good
project management practices are essential from
initiation to completion;

e retrieve firearms from deceased estates promptly
and ensure that the information is entered
correctly into firearms management systems;

e ensure effective verification of information and
supporting documentation provided by firearms
license applicants;

e review controls for logging and monitoring of
access and changes to back end systems including
the Databases and Servers that support firearms
management; and

e consider developing recommendations for
amendments to the Firearms Act and the Firearms
Regulations 1974 (WA)."%3

Western Australia Police provided the following
response to the Auditor-General’s report:

The Western Australia Police acknowledge the issues
in the current Firearms Registry system, all of which
Police have been aware of and responding to whilst
developing the new Licensing and Registry system.
Full implementation of the new system should
address these issues, however is dependent on funds
being made available. The Western Australia Police
will continue its endeavour to improve its capacity
and competence to fulfil its obligations under the
Firearms Act."®*

Auditor General Western Australia, /nformation Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.

pdf, 14-16.

Auditor General Western Australia, /nformation Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.

pdf, 17.

Auditor General Western Australia, /nformation Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.

pdf, 17.
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Western Australia Police - new licensing system

The Commission understands that Western Australia
Police intends to implement a new firearm Licensing
and Registry system. Western Australia Police have
advised that the new system will operate in the case
of an original firearm application as follows:

e Anapplicant will complete a form on the Australia
Post website.

e Within 1-2 days the application will be received
at Licensing Services for probity checking.

e Within 5-10 days the application will pass probity
and be moved to the firearm assessment stage.
(Western Australia Police advise that probity
can take 2-3 days if the applicant is local and
has no criminal history, but it may take longer
if the applicant is from interstate or overseas as
this process is dependent on other jurisdictions’
advice).

e The application will be placed in the assessing
queue (which will depend on the number of
applications) but ordinarily assessment (where
there are no impediments and all necessary
information is supplied by the applicant) will take
2-3 days (noting that a 28-day cooling-off period
applies).

e The application will be forwarded to an Approver
(a police officer for pre-approval), which will take
1 day.

e The application will be returned to the assessor
for a Form 22 Storage Statement (Statutory
Declaration) to be forwarded to the applicant
requesting advice and photographic proof of
cabinet storage.

e Upon return of the document by the applicant
(which sometimes takes up to 2-3 weeks) the
application will be returned to the Approver.

e The Approver will provide final approval, the
licence detail will be recorded and the licence will
be forwarded to the applicant.’

Western Australia Police advises, further, that under
the new system, an original application would not
go through the present second process of loading
individual applications into the Firearms Registry
System,'*¢ that is, the present issue of double entry
would be avoided.

The Commission is advised that the new system will
have the following advantages:

e All transactions and details of any officer making
notes in the Licensing and Registry system will be
recorded and this information will be capable of
being extracted if required.

e Applications will be accurately recorded.

e It will be possible to retain images of applicants
and firearms.

e It will be possible to record and track approved
nominated persons handling an organisation’s
firearms.

e [t will be possible to track B709 Customs permits
for weapons being brought into Western
Australia.

e It will be possible to track approved couriers or
transport companies authorised to carry firearms.

e Through links with other Western Australian
databases, it will be possible to identify deceased
persons, expired licences, court orders and so
forth.

e [t will be possible to report on firearm numbers,
licences, individual firearms, types and classes.'’

Western Australia Police has also advised that there
will be links between the Licensing and Registry
system and the Incident Management System, which
is used to record firearms that are seized. When a
firearm is seized and this is recorded in the Incident
Management System, the Licensing and Registry
system will automatically be updated.”® Some
examples of the kind of data that will be capable of
being extracted from the system are:

¢ information on deceased firearm holders;
¢ infringement notices and payment status thereof;

e information on instances where licences have
been cancelled or licence applications have been
refused, and on what grounds;

e current total number of firearms;
e current total number of licence holders;

e total number of approved applications, lapsed
applications, pending applications, withdrawn
applications, and refused applications.'®

Overall, Western Australia Police has advised that
the new Licensing and Registry system is designed to
provide an efficient process flow and accountability,
as distinct from providing a means to ‘short-cut’
licensing requirements for applicants.2%°

195 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 1.

196 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 1.

197 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 1-2.

198 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 2.

199 Appendix A to Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015.
200 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 2.
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As the new system is not yet in place, the Commission
is unable to assess its efficacy and determine whether
it will address the concerns identified by both the
Joint Standing Committee on Delegated Legislation
and the Auditor General. The Commission would
welcome information on the functioning of the new
system as soon as it comes into operation.

Proposal 3:

e that Western Australia Police conduct
a review of the new firearms licensing
and registry system after its first year of
operation to verify that it is functioning as
intended;

¢ thereviewshould be made publicly available;
and

e any deficiencies revealed by the review must
be addressed as a matter of priority.

6.3  Application processing — time delays

A major concern within the firearms community is
the time taken to process applications for licences
under the Firearms Act. The time taken to process
applications must be viewed in the context of the
number of applications received by Western Australia
Police; as noted above, 10,080 applications were
made in 2014 alone.?*

Nevertheless, it appears that the time taken to
process applications is a matter of great concern to
many applicants. As well as causing inconvenience to
licence applicants (some of whom require firearms
for use in the course of their work), the Commission
is advised that the time taken to process applications
also affects licensed dealers. Many dealers are small
businesses and the Commission has been advised that
lengthy licensing processes have a negative impact on
their business and cashflow.?? Handgun dealers and
purchasers have particularly been affected given that
the process for purchasing a handgunismore involved.
In order to purchase a handgun, an individual must
be a member of an association, the president must
support the licence through letters of authorisation
from the association, and all documentation is then
reviewed by Western Australia Police.

The 1996 National Agreement provides that licence
applications must be subject to a cooling-off period
of not less than 28 days.2% This requirement has been

interpreted, in Western Australia and elsewhere, to
apply only to initial applications for a licence, and
not to applications to possess and/or use subsequent
firearms. Thus the Firearms Act provides that, where
an application is for the first issue of a Firearm Licence
to a person, the Police Commissioner can only grant
the application if a period of 28 days has elapsed
since the making of the application and the applicant
has confirmed his or her desire to proceed with
the application.?* The Commission is advised that
statistics are not kept on the question of the number
of applications which are discontinued by applicants
after the 28-day cooling-off period, but this number
is believed to be extremely low, perhaps one or two
applications per year.2%> It is unknown how many
persons may decide not to make an application
because they are aware there is a mandatory cooling-
off period.

A certain delay is, therefore, built into the Act.
However, it has been suggested that the time taken to
process applications often exceeds the 28-day period,
and there have been queries as to why this is the case.
It has also been submitted that Western Australia
Police does not provide any indicative timeframe
for applications and that it can take thirty working
days, or longer, for a person to obtain a firearm.¢
Some stakeholders have suggested that time limits be
included in the Act; that, for example, applications
for licences in respect of additional firearms should
be required to be processed within seven to ten
calendar days.2"’

Western Australia Police advises that the average
time taken to licence a firearm is two hours in direct
work, but this does not include the additional time it
takes for Western Australia Police to seek and obtain
record checks from other jurisdictions. In addition,
it also does not include the time taken to conduct
property, security and council approval checks in the
case of applications for corporate licences.?%

Western Australia Police has also noted that some
of the delays in the processing of licences are due
to not enough information being provided by
the applicant or storage requirements not being
met.?®® For instance, Western Australia Police has
advised that during the month of September 2014,
933 applications were made for licences under
the Firearms Act, of which 90 were incomplete.?'®
Errors included failure to provide information about
previous licences held under the Act; failure to
provide an accurate street address; failure to provide

201  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 29.

202 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

203 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 6, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf
204  Firearms Act 1973 (WA), s 18(6).

205 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.

206 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

207  Submission from Roy Alexander & Sons, provided 8 September 2014, 5.

208 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.

209 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

210 Meeting with Mr Carl Fisher, Senior Sergeant, Western Australia Police, Officer in Charge, Firearms Licensing Services, 11 November 2014.
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a phone number; and illegible responses to these and
other questions on the application form.?"" This in
turn raises for consideration whether many of these
issues should be identified at the initial lodgement
stage at Australia Post and whether adequate quality
assurance is occurring at that stage of the licensing
process, to avoid delays from errors being identified
at later stages.

A ‘Frequently Asked Questions’ document on
the Western Australia Police website includes the
question ‘Can | have my application expedited?’, and
the answer: ‘No. Your application will be processed
‘in turn’ with all other applications’.?'> However, some
other jurisdictions expressly provide for reduced
application periods in particular instances. For
example, the Firearms Act 1977 (SA) provides that
where a person applies for a permit to acquire a
firearm, and that person already owns a registered
firearm of the same class as that sought to be
acquired under the permit, the Registrar must grant
the permit as soon as practicable after receiving the
application.?® The Commission understands that this
has the effect that the 28-day waiting period may be
dispensed with if the applicant already has a firearm
of the same class as the firearm applied for.2'

It is clear that some Australian jurisdictions are able to
process applications faster than in Western Australia.
For instance:

e Queensland has an online application and
payment system (Weapons Applications Online)
for new licence applications and applications for
permits to acquire. The Queensland Police Service
has advised that, as at 1 January 2015, online
applications for new licences take five weeks to
complete, paper applications for new licences
take seven weeks to complete, and online and
paper applications for a permit to acquire take
five business days.?'”® Further, applicants are able
to contact Weapons Licensing with a view to fast-
tracking a permit to acquire application, and such

requests are determined on a case-by-case basis.
216

e The Commission understands that in South
Australia, the average time taken to renew a
licence, or to vary a licence to add a new category
of firearms to the licence, is fourteen calendar
days.2"7

e The Commission is further advised that in Victoria,
the average time taken to process a first-time
application for a firearm licence is three days;
however such applications cannot be granted
until the end of the 28-day waiting period. The
Commission understands that the average time
taken to process an application for an additional
firearm (made by way of applying for a permit to
acquire a firearm) is 24 hours.?'® The Firearms Act
1996 (Vic) provides that where a person who does
not already possess a registered firearm under a
licence applies for a permit to acquire a firearm,
the Chief Commissioner must not issue the permit
until 28 days have expired. However, in any other
case, the Chief Commissioner ‘must not issue
the permit until sufficient time has expired to
allow the Chief Commissioner to consider the
application properly’.2'®

6.3.1 Role of Australia Post

Since 2008, the administration of the licensing
application process has been outsourced to Australia
Post.?2° When appearing before the Joint Standing
Committee on Delegated Legislation in 2013, Western
Australia Police Detective Superintendent James
Migro advised:

Back in about 2007, the Western Australia
Police had a look at a number of issues and our
Frontline First policy was a major concern about
getting police on to the frontline of services. As
part of that, there was a look at what were the
things that got the general public to go to police
stations. It identified that the three main reasons
people went to police stations were, firstly, to
report traffic crashes; secondly, to apply for
police clearance certificates; and, thirdly, to apply
for police firearm licences. So that was looked
upon as a way that if we can do away with those
administrative functions at police stations, it
would make police more available for operational
frontline duties. Stemming from that a decision
was made that firearms licensing applications
were to be processed through Australia Post’.??!

To explain the basis for the change, Mr Migro noted
that Australia Post's Western Australian outlets
outnumbered Western Australia Police stations, that
Australia Post’s opening hours were convenient for
applicants, and that there was a desire to end the

211 Meeting with Mr Carl Fisher, Senior Sergeant, Western Australia Police, Officer in Charge, Firearms Licensing Services, 11 November 2014.
212 'Frequently Asked Questions’, 3, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=NhmImbEis|8%3d&tabid=1802.

213 Firearms Act 1977 (SA), s 15(4a).

214  Correspondence from the Office of the Hon Tony Piccolo MP, Minister for Police, South Australia, 29 May 2015.

215  Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 3. The Commission is advised that the numbers provided
reflect the outside or maximum processing times, except in the case of applications that are deficient in some way.

216  Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 3.

217  Correspondence from the Hon Tony Piccolo MP, Minister for Police, South Australia, 5 March 2015, 2.

218 Correspondence from the Hon Wade Noonan MP, Victorian Minister for Police, 20 May 2015, 3.

219 Firearms Act 1996 (Vic) ss 107(1) and (2).

220 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 13.
221 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, Transcript of Evidence Taken

at Perth, Wednesday 11 September 2013, 2.
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practice of having applicants bring firearms to police
stations, for safety reasons.??

Australia Post has advised the Commission that from
its perspective, the licensing process works as follows:

¢ An applicant for a licence under the Firearms
Act can either fill out a form in hard copy at an
Australia Post outlet, or can fill one in online,
print it out and bring it in.

e When the applicant brings his or her form in
to Australia Post, an identity verification is
completed over the counter.

e The forms are sent to Australia Post’s Decipha
subsidiary, which  extracts the relevant
information.

¢ The information is then sent to Western Australia
Police so that Western Australia Police can carry
out its own checks.

e Western Australia Police completes all the checks
it needs to do, and then sends information to Post
Connect?® if it is determined that a licence will be
issued.

¢ Post Connect then prints and mails a form (called
a 'renewal’) to the applicant. This form must
be returned to the post office to complete the
transaction.

* On receipt of the form, the applicant must go to
an Australia Post outlet to pay a fee and have their
photo taken. The photograph is sent to AB Note,
which prints the card. The person is ultimately
issued with an extract of licence which is printed
out at Australia Post.

e The fee paid to Australia Post is determined by
the over-the-counter common use agreement
between Australia Post and the Department of
Finance (WA) and there is no profit component
for Western Australia Police.??*

Licence renewals may be completed at either
Department of Transport or Australia Post outlets.??®

Members of the firearms community have queried the
need for the involvement of Australia Post, and some
have posited that the partial outsourcing of firearms
licence administration has created inefficiencies,
delays and cost increases, and should on that basis
be ceased.??® Some stakeholders have asked why

an applicant cannot simply submit an application
directly to Western Australia Police online, as occurs
with license applications for licences administered by
the Department of Fisheries. It has also been posited
that, if it is considered necessary to have people make
in-person applications, a person could be required to
make an in-person application at the licensing centre
for their first licence application, and then be able to
use an online system for additional applications.??’

With respect to the involvement of Australia Post,
it has been queried why a Commonwealth agency
is being used instead of the state vehicle licensing
system, and there has been some suggestion that
employees of Australia Post are not subject to the
same level of rigour as officers of Western Australia
Police, which may be of concern given that they
now have access to information about who in the
community possesses firearms.??® In addition, concern
has been expressed about the possibility of Australia
Post being franchised.??® At a more practical level, the
Commission understands that there is no ‘preview’
function on applications which are completed online
before being printed out, to the frustration of some
applicants.

Question 1:

e Do you have any comment on the role
of Australia Post in the licensing process,
including as to whether adequate quality
assurance occurs to ensure Western Australia
Police information requirements are met
when applications are initially lodged?

6.3.2 Role of Western Australia Police

Some firearms owners have expressed disappointment
that the firearms licensing section within Western
Australia Police is presently located in the State Crime
Division, as this is seen to be stigmatising.?*° There
has also been some suggestion within the firearms
community that, due to the time and costs involved,
it is no longer viable for Western Australia Police to
have carriage of the licencing application process.

Some stakeholders conclude that there is ‘no longer
a convincing public interest argument that can be
mounted to keep responsibility for firearms licensing
within Western Australia Police’, arguingthat‘Western
Australia Police would still retain their enforcement

222 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, Transcript of Evidence Taken

at Perth, Wednesday 11 September 2013, 2.
223 Post Connect has recently been sold to AB Note.

224 Email from Ms Lorraine McGann, Client Executive, State Government WA, Government and Enterprise, Australia Post, 11 December 2014.
225 Email from Ms Lorraine McGann, Client Executive, State Government WA, Government and Enterprise, Australia Post, 11 December 2014.
226 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3, Submission from Roy Alexander & Sons, provided 8

September 2014, 1.
227 Meeting with Hon Rick Mazza MLC, 2 December 2014.
228 Meeting with Hon Rick Mazza MLC, 2 December 2014.
229 Meeting with Hon Rick Mazza MLC, 2 December 2014.
230 Submission from Roy Alexander & Sons, provided 8 September 2014, 1.
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role, which should not be devolved, but consideration
of alternatives for licensing should be contemplated
by the review’.#' More specifically, some firearms
owners have proposed that the licensing function
could be performed by Driver and Vehicle Services
within the Department of Transport.?*? It has been
suggested that such a transfer ‘would negate the
need for Australia Post’s involvement and provide
a more efficient and cost-effective processing
system’, noting that the Department of Transport
‘already communicates and cooperates with Western
Australia Police in areas such as tests, issuance and
administration of drivers’ licences’.?*3

It should be noted that processing licensing
applications would still require access to Western
Australia Police databases in order to conduct
background checks, and that due to their potential to
cause harm, firearms are not an ordinary commodity.
The licensing regime for firearms therefore differs
from other such regimes (such as drivers’' licences
and recreational fishing licences) administered by
the State Government. In addition, the Commission
is not aware of other jurisdictions in Australia that
outsource the processing of licencing applications
for firearms, as distinct from outsourcing some
administrative aspects of the process.?*

6.4  Application processing — storage and
pre-approval

In Report 68 of the Joint Standing Committee on
Delegated Legislation — Explanatory Report in
relation to the Firearms Amendment Regulations
2013 —the Committee noted that when an application
for a firearm licence is made it will be returned to the
assessor for a Form 22 assessment (regarding storage
security) at pre-approval stage. The Committee
further noted that it had received anecdotal opinion
from a member of the Sporting Shooters Association
that the Form 22 process could be shortened by
providing photographs of security storage at the time
the application is uploaded.?>

Form 22, which can be found in the Firearms
Regulations,?3® requires applicants to attach proof
of purchase or fitting of the storage facilities as
well as providing photographs of the storage

facilities, including the anchor points of the cabinet
or container. If such evidence were required to be
provided with the initial application, persons making
an original application (and who therefore did not
already own firearms) would need to purchase a safe
before they had received any indication that they
would be permitted to purchase a firearm to store
in it. The existing process ensures that the applicant
need not purchase a safe until they have had their
application pre-approved. This approach makes sense
from the perspective of persons making applications
for original licences.

In the case of additional applications, Western
Australia Police has advised that in the second
half of 2014 a process was implemented whereby
photographs of security cabinets are only requested
where the firearm assessor notes that there has been
a change of address since the previous application, or
where there is a concern in the application.?’

The Commission is advised that the current system,
whereby a person purchases the firearm, which
is then stored by the dealer, before making their
application for a licence, can cause financial
hardship.?® If an application is refused, the person
will be out of pocket and will need to seek a refund
from the dealer, who may in the interim have been
deprived of the opportunity to sell the firearm to
another person. The Commission understands that
the reason a firearm must be purchased before
the application is made is that applications must
be accompanied by a serviceability certificate that
includes the serial number of the relevant firearm.*
The Commission further understands that to obtain
the serial number for a firearm, the firearm must be
in a dealer’s stock, so the dealer undergoes a financial
outlay to obtain the firearm; this will then be passed
on to the customer.?® It has been suggested that the
application should require a serviceability certificate
minus the serial number, and that once an application
receives pre-approval, the applicant should then be
required to provide the serial number.?*

The Commission has also been advised that there is
currently no set time period during which a person is
requiredto collect hisorher firearmfrom a dealer once
a licence application is accepted, and that Western

231 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 4.

232 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

233 Submission from Hon Rick Mazza MLC, 4 December 2014, 2.

234 The Commission understands that in Victoria, some aspects of the process are outsourced but the bulk of the application processing, including determining the suitability of
the applicant, is done by Victoria Police. The Commission understands that Victoria Police has an agreement with VicRoads whereby the licence photograph is taken at VicRoads
authorised photo points and the plastic licence is prepared and then issued to the licence holder. In addition, an agreement exists with Direct Mail Solutions, which operates a
mail house where firearm renewals are sent and mailed out, and payments are made at Westpac Bank. (Correspondence from the Hon Wade Noonan MP, Victorian Minister
for Police, 20 May 2015, 3.) The Commission also understands that in Tasmania, a number of processes to support firearms licensing are outsourced, however Tasmania Police
manages and controls the licensing and registration process. The aspects that are outsourced are: the lodging of applications, dealt with by Service Tasmania (the ‘shopfront’ for
Tasmanian government business), the required firearms safety training course, conducted by TasTafe, licence printing, undertaken by ABNote Australasia Pty Ltd, and the printing
of various application forms by Print Mail Logistics Limited. (Correspondence from Hon MT Hidding MP, Tasmanian Minister for Police, 16 June 2015, 2.)

235 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 12, fn 22.

236 Firearms Regulations 1974 (WA), Schedule 1.

237 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 2.

238 Submission from Roy Alexander & Sons, provided 8 September 2014, 5.
239 See Firearms Regulations 1974 (WA), r 7(3)(a) and Schedule 1, Form 3.
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Australia Police do not conduct checks to ensure that
a person who is licensed to possess a firearm has in
fact taken possession of the firearm. The Commission
understands that this means that dealers may be in
the position of warehousing additional stock and
that this causes inconvenience.?*

Proposal 4:

that application forms should be amended to
provide that:

e applicants for additional firearms may
provide photographic evidence of their
ability to comply with storage requirements
with their initial application; and

e applicants can provide a serviceability
certificate minus the serial number of a
firearm to support their application, with
the serial number to be provided once the
application has been pre-approved.

Proposal 5:

e that the Firearms Regulations 1974 (WA) be
amended to provide that the licensee must
take possession of the firearm or firearms
as soon as is practicable once a licence
application has been approved.

6.5 Fees for applications under the
Firearms Act 1973 (WA)

In addition to the fee increases of 2013 discussed
above, there was an additional fee increase in 2014.
These increases were considerably less substantial
than the 2013 increases; for instance the fee for a
firearms licence, for a person who does not already
have such a licence, increased from $246.30 to $252
and the fee for renewing such a licence increased
from $51.80 to $52.22 The current fees payable in
Australian jurisdictions are set out in Annexure 2.

242 Submission from Roy Alexander & Sons, provided 8 September 2014, 5.

The Commission also notes that there have been some
suggestions that a discounted fee structure should be
available to pensioners.?** Some other jurisdictions
do provide discounts for pensioners in respect of
firearms licences and permits to acquire firearms.
For instance, New South Wales exempts pensioners
from the requirements to pay an application fee for
an initial or subsequent category A, B or H licence,?*
an application fee in respect of a permit to acquire
a firearm,¢ and a fee in relation to registration of
a firearm.?* In Tasmania, eligible pensioners are
charged fees that are 80 per cent of the fee paid by
other applicants.?*® However, given that the licensing
system in Western Australia is run on a cost-recovery
basis, it appears that under the current system any
discount provided to pensioners would presumably
have the result of increasing the cost to other
applicants.

Question 2:

e Should a discount on licensing fees be
available for pensioners and/or any other
ascertainable category of firearms owner?

243 Firearms Amendment Regulations 2014, r 4, in Government Gazette, WA, 17 June 2014, 1991.
244 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3, Hon Rick Mazza MLC, Hansard, Legislative Council, 21

October 2014, 7542.

245 Firearms Regulation 2006 (NSW), r 100(2)(a).
246  Firearms Regulation 2006 (NSW), r 100(2)(b).
247  Firearms Regulation 2006 (NSW), r 100(2)(c).
248  Firearms Regulation 2006 (Tas), r 15(2).
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71 Definition of ‘firearm’ in Western
Australia

Some concerns have been expressed, both within
the firearms community and from Western Australia
Police, that the definition of ‘firearm’ in the Firearms
Act is overly broad. The Act defines ‘firearm’ to
include:

any lethal firearm and any other weapon of any
description from which any shot, bullet, or other
missile can be discharged or propelled or which,
by any alteration in the construction or fabric
thereof, can be made capable of discharging or
propelling any shot, bullet or other missile, but
does not include anything that is prescribed
in regulations under the Weapons Act 1999
(WA) to be a prohibited weapon or a controlled
weapon.?#

‘Missile’ in turn is defined as ‘any solid substance or
liquid chemical which when discharged or propelled
from any weapon from any distance is capable of
causing physical injury to persons’.?>°

There is some confusion about this definition and, in
particular, the interaction between the Weapons Act
1999 (WA) and Weapons Regulations 1999 (WA) and
the Firearms Act. For instance, some firearms owners
have suggested that the definition of ‘firearm’ is so
broad as to encompass, theoretically, items such as
slingshots.?' Certain slingshots are excluded from the
Firearms Act by virtue of being classed as ‘prohibited
weapons’ under the Weapons Regulations 1999 (WA)
while others such as a home-made slingshot without
an arm brace may fall under the definition of ‘firearm’
in the Firearms Act.?>

Similarly, firearms that have been rendered
inoperable are specifically not regulated under the
Firearms Act. They are included within the definition
of ‘imitation firearms’, which are listed in Schedule 2
of the Weapons Regulations 1999 (WA) as ‘controlled
weapons’,?53 and are defined as ‘an article, not being
an article that is clearly a toy, that has the appearance
of being a firearm but is not capable of discharging

249  Firearms Act 1973 (WA), s 4.

250  Firearms Act 1973 (WA), s 4.

251 Submission from Mr Ross Allanson, 6 October 2014, 1.

252 Weapons Regulations 1999 (WA), Schedule 1, Items 5 and 6.
253 Weapons Regulations 1999 (WA), Schedule 2, Item 10.

254 Weapons Regulations 1999 (WA), Schedule 2, Item 10.

a missile’.?** Western Australia Police has advised that
there is no policy or guideline on interpreting the
phrase ‘clearly a toy’, and has suggested that it would
be difficult to formulate such guidelines.?>

The breadth of the definition of ‘firearm’ in the
Firearms Act has given rise to concerns that it could
prima facie encompass toys, collectibles and curios as
well as many other non-lethal items. One stakeholder
has even suggested that, technically, a champagne
bottle may be encompassed by the present definition
given that it discharges a cork - a solid substance
which could cause physical injury.?*® Examples have
also been given of items that fit within the Act's
definition but that are novelties, being very small and
incapable of firing anything larger than a pin.?’

The 2008 Police Review made two recommendations
regarding the Act's definition of ‘firearms’. The
report of the review observed that the definition of
‘firearm’ in the Act is very broad, noting that it -

seems to capture such things as industrial tools,
nail guns, and geological machinery that fire
shotgun cartridges for the purpose of gathering
samples. Clearly these items, even though they
might be lethal if used inappropriately, are not
firearms and were only intended to be used as
industrial tools. Similarly, items built on model
naval boats to imitate anti-aircraft guns, machine
guns, etcetera that are used in hobbies and often
played by enthusiasts in naval battles, attract
the same licensing questions. To the letter of the
law, these items fall within the definition of a
firearm, but clearly they are a toy and non-lethal.
Accordingly, there needs to be some distinction
in the definition for a firearm that clears up
any ambiguity. It might be necessary to identify
certain items and have them excluded from the
definition.?8

The review recommended that further research be
conducted on the definition of a firearm from other
jurisdictions, both nationally and internationally,
and that the items that were not intended to be
firearms, but are toys or industrial tools, be clearly
differentiated.??

255  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 13.

256  Submission from Mr T O'Brien, 11 August 2014, 2.
257  Discussion with Dr Leo Laden, 16 December 2014.

258  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 27.
259  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 27.
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More recently, Western Australia Police has also
advised that it would support the exclusion of
industrial tools, promotional type implements and
toys’ (such as nail guns, pneumatic t-shirt launchers
and star chaser toys) from the definition of ‘firearm’.26
Western Australia Police also note that ‘spud guns’ or
'spud cannons’ fall within the definition of ‘firearm’
in the Firearms Act but cannot currently be licensed.
Western Australia Police contend that although it
is not illegal to construct a spud gun, ‘possession
and/or use of one is not in the public interest’, and
recommends that ‘the status of spud guns be reviewed
with reference to the definition of a firearm’.?!

In terms of the concern expressed by the Western
Australia Police review as to the need to exclude items
that are used ‘by enthusiasts in naval battles’, it should
be noted that the Victorian legislation excludes ‘any
compressed air or gas powered device with a calibre
no greater than 7 millimetres and a maximum muzzle
velocity no greater than 50 metres per second that is
designed to be mounted on a radio-controlled model
warship and when used in model warship activities'?%2
from its definition of ‘firearm’ and that this wording
could also be adopted in Western Australia.

711 Captive bolts

Specific concerns have been expressed about the
inclusion of captive bolts in the definition of ‘firearm’
in Western Australia. ‘Captive bolts’ (also known as
‘captive bolt guns’) are devices used in the humane
killing of animals. They fire a bolt which remains part
of the device during and after firing; the bolt is fired
into the brain of an animal in order to kill it.

In Western Australia captive bolts are listed as a
Category E firearm.?® However, captive bolts are
specifically excluded from the definition of ‘firearm’ in
Queensland,?“ Victoria?®> New South Wales, ¢ South
Australia,?®” and the Australian Capital Territory,2®
and the Commission understands that captive bolts
are excluded from the definition of ‘firearm’ in the
Northern Territory.?° In Tasmania, an amending Act
has recently been passed that, among other things,
enables items to be excluded from the definition of

‘firearm’ by regulation,?° and in the Second Reading
Speech the Minister for Police advised specifically
that the ‘definition of firearm has been amended
to ensure that items which may unintentionally fit
within this definition, but are not intended to be
firearms, such as flare guns, nail guns and captive bolt
devices for farmers are able to be excluded from the
auspices of the Act by regulatory amendment’.?”' The
amending Act has not yet come into effect.

Several stakeholders have suggested that captive
bolts should be excluded from the definition of
‘firearm’ in Western Australia.

As captive bolts are classed as firearms, a licence is
ordinarily required to obtain these items, with an
exception: the Firearms Act provides that no licence
is required ‘in relation to an approved firearm or
ammunition for that firearm, by a person who in
the ordinary course of his practice, trade or business
uses that firearm for the purpose of dealing a blow
to any animal with intent to slaughter it or to render
the animal insensible prior to slaughtering’.?’? This
exemption is limited to persons who use firearms to
slaughter animals, or render them insensible prior to
slaughtering, as part of the ordinary course of their
practice, trade or business. Some stakeholders have
indicated that the exemption is too narrow. It does
not appear to cover situations (such as saleyards,
shearing sheds, markets and during transit) where
animals are not ordinarily required to be slaughtered
but the need to humanely kill an animal may arise if,
for instance, the animal becomes injured.??

A submission from the Department of Agriculture
and Food, Western Australia, observes that it is
not uncommon for sheep, cattle, goats and other
livestock species to be found injured on a farm,
in saleyards, on trucks or elsewhere, and that in
such situations, the person in charge has a duty to
take reasonable steps to prevent an animal from
suffering harm. The submission noted further that
in many circumstances killing a compromised animal
in a humane way is the only reasonable course of
action. However, the submission observes that ‘the
restrictions on the possession and use of captive bolt

260 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 24.
261  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 24.
262 Sections 3(1)(j) of the Firearms Act 1996 (Vic) and regulation 20(c) of the Firearms Regulations 2008 (Vic).

263 Firearms Regulations 1974 (WA), Schedule 3, Division 5, cl. 9.
264 Weapons Act 1990 (Qld), Schedule 2.

265  Firearms Act 1996 (Vic), s 3(1)(d).

266  Firearms Regulation 2006 (NSW), r 4(e).

267  Firearms Regulations 2008 (SA), r 6(a).

268  Firearm Regulation 2008 (ACT), s 6(1)(g).

269 The definition of ‘firearm’ in section 3(1) of the Firearms Act (NT) includes ‘a device or part of a device (whether or not assembled, operable or temporarily or permanently
inoperable) that is designed or adapted to discharge shot, a bullet or other projectile (a) by expanding gases produced in the device; or (b) by igniting combustible material; or
(c) by compressed air or other compressed gases (whether stored in the device or attached to the device in pressurised containers)’. The Commission understands that as bolts
are not completely discharged, they do not fall within this definition; email correspondence from Mr Peter Ruzsicska, Sergeant Officer In Charge, Firearms Policy & Records Unit,

Northern Territory Police, Fire and Emergency Services, 1 May 2015 and 5 May 2015.

270  Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 4(c).

271 Hon M. T. Hidding MP, Second Reading Speech, Firearms (Miscellaneous Amendments) Bill 2015 (Tas), 1-2, accessed at http://www.parliament.tas.gov.au/bills/Bills2015/pdf/

notes/3_of_2015-SRS.pdf.
272 Firearms Act 1973 (WA), s 8(1)(h).

273 Submission from Ms Dawn Lowe, Head of Investigations, Animals’ Angels, 8 April 2015, 1, 2; Submission from Mr Andy Madigan, Chief Executive Officer, Australian Livestock &

Property Agents Association Ltd, 16 April 2015, 3.

58 LRCWA Project 105 | Review of the Firearms Act — Discussion Paper

DR 1 d 4


http://www.parliament.tas.gov.au/bills/Bills2015/pdf/notes/3_of_2015-SRS.pdf
http://www.parliament.tas.gov.au/bills/Bills2015/pdf/notes/3_of_2015-SRS.pdf

guns make them an uncommon tool amongst those
in charge of livestock in WA" and that often ‘the only
alternative is to cut a compromised animal’s throat’.?”*
The submission noted that this method raises two
significant issues: firstly, it causes the animal pain and
for that reason is not recommended, and secondly
that the prospect of having to cut an animal’s throat
often prevents any action at all from being taken,
leading to livestock being abandoned to die without
intervention. The submission concludes that the
‘removal of any licence conditions for captive bolt
gun possession and use would enhance the choices
available to people handling livestock ... it would give
them an option for euthanasia that is recommended,
which is stunning before taking any additional action
to ensure death’.?”®

The Royal Society for the Protection of Animals
(RSPCA) agrees, contending that Western Australia’s
restrictions on captive bolts make it ‘difficult for
those with a duty of care to livestock to have to
hand a means of rapidly, effectively, and humanely
euthanasing domesticated livestock’.?”® The RSPCA
contends further that a captive bolt ‘kills the animal
as effectively as a firearm with a live bullet but ... is
safer to use’ and that the presence of a captive bolt in
all facilities where animals are handled would mean
that ‘animals can be euthanased immediately rather
than the process being delayed because a firearm and
licensed operator need to be brought in’.?”7 Further,
the RSPCA advises that the use of a captive bolt to
replace blunt trauma of young animals, particularly in
the dairy and pig industries, is ‘strongly encouraged’,
as is its use on farms, during transport of animals and
at saleyards.?’®

Similarly, the Western Australian Meat Industry
Authority has emphasised the need to kill animals
‘promptly, safely and in a humane manner’, and
advised that it would support a ‘scaling back, or
removal, of licence and storage requirements for
captive bolt guns which would enable and encourage
suitable, trained persons with a demonstrated need
to carry and use them’.?”® With respect to storage
requirements in particular, the Western Australian
Meat Industry Authority advises that ‘it is practically
impossible under current legislation for livestock
transporters to carry a firearm (including a captive
bolt) in their truck to euthanase animals in distress’
which ‘may lead to prolonged suffering of animals’.

280 The Western Australian Meat Industry Authority
expressed the view that operators of captive bolts
should be appropriately trained to ensure correct,
humane use and that, when not in use, the captive
bolt should be appropriately secured (such as in a
locked vehicle toolbox). However, the organisation
reiterated that ‘the current onerous requirements
for the licensing and storage of captive bolt
guns in Western Australia should be relaxed or
discontinued’.?®

In view of these submissions, the Commission
considers that the removal of captive bolts from the
definition of ‘firearm’ is worth exploring, and has
made a proposal to this effect below.

71.2 Paintball guns

It should also be noted that some specific types of
firearms are regulated differently under the Firearms
Act. Paintball guns are defined in the Act as a ‘firearm
designed to discharge or propel paintball pellets’.?®2
Following changes made in 2004 by the Firearms
Amendment Act 2004 (WA), the game of paintball
can legally be played in Western Australia.?® Section
8 of the Firearms Act specifically provides that no
licence is required under the Act by a person who is in
possession of, handles or uses a prescribed paintball
gun or prescribed paintball pellets at an approved
paintball venue with the permission of the owner.?%*
Similarly, the Act provides that no licence is required
by a person who is in possession of prescribed
paintball pellets.?>

However, the Act does provide for licensing of
paintball guns; it specifically provides that a ‘genuine
reason’ for the grant of a licence in respect of a
paintball gun is that it is ‘required by the person to
conduct or engage in paintball in accordance with
this Act’.2%¢ That is, a person seeking to operate an
approved paintball venue will require a licence.
Paintball guns are differentiated from other firearms
at several points throughout the Firearms Act; for
instance, the Act specifically provides that it is not an
offence for a player of a paintball game conducted
in accordance with a licence under the Act to point
a paintball gun, named and identified in that
licence, at another person while playing the game.?®’
The Commission does not propose to make any
recommendations regarding paintball guns.

274  Correspondence from Peter Metcalfe, Executive Director, Livestock Industries, Department of Agriculture and Food, Western Australia, 13 March 2015.
275 Correspondence from Peter Metcalfe, Executive Director, Livestock Industries, Department of Agriculture and Food, Western Australia, 13 March 2015.
276 Correspondence from Heather Neil, Chief Executive Officer, RSPCA Australia Inc, 1 April 2015, 1.

277 Correspondence from Heather Neil, Chief Executive Officer, RSPCA Australia Inc, 1 April 2015, 1.

278 Correspondence from Heather Neil, Chief Executive Officer, RSPCA Australia Inc, 1 April 2015, 1.

279 Correspondence from Andrew Williams, Chief Executive, Western Australian Meat Industry Authority, 27 March 2015, 1.

280 Correspondence from Andrew Williams, Chief Executive, Western Australian Meat Industry Authority, 27 March 2015, 1.

281 Correspondence from Andrew Williams, Chief Executive, Western Australian Meat Industry Authority, 27 March 2015, 1.

282  Firearms Act 1973 (WA), s 4.

283  Extract from Hansard, Legislative Assembly, 19 November 2003, 13385b-13388a.
284 Firearms Act 1973 (WA), s 8(1)(ma).

285 Firearms Act 1973 (WA), s 8(1)(mb).

286  Firearms Act 1973 (WA), s 11A(2)(da).

287  Firearms Act 1973 (WA), s 23(8a).
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7.2 Definition of ‘firearm’ in other
jurisdictions

Astothe definition of ‘firearm’, there is some variation
among Australian jurisdictions. The Weapons Act
1990 (Qld) provides that a ‘firearm’ means:

(@ a gun or other thing ordinarily described as a
firearm; or

(b) a thing ordinarily described as a weapon that,
if used in the way for which it was designed or
adapted, is capable of being aimed at a target
and causing death or injury by discharging—

(i) a projectile; or
(ii) noxious, corrosive or irritant liquid, powder,
gas, chemical or other substance; or

(©) a thing that would be a firearm mentioned in
paragraph (a) or (b), if it were not temporarily
inoperable or incomplete; or

(d) a major component part of a firearm;
but does not include—

(e) an antique firearm, explosive tool, captive bolt
humane killer, spear gun, longbow or crossbow;
or

(f) areplica of a spear gun, longbow or crossbow; or
(9) aslingshot, shanghai or sword; or

(h) a public monument.2#

To provide further clarification, this definition sets out
an example, noting that a ‘replica of a gun capable of
causing death or injury by discharging a projectile is
a firearm. However, a replica of a gun not capable of
causing death or injury by discharging a projectile is
not a firearm’.%°

Similarly, the ACT legislation provides that ‘firearm”:

(@) means a gun, or other weapon, that is, or at any
time was, capable of propelling a projectile by
means of an explosive force, however caused; and

(b) includes—

(i) ablank fire firearm; and

(i) an airgun; and

(iii) a paintball marker; and

(iv) something declared to be a firearm under
section 31; and

(v) a modified item; and

(vi) a firearm frame or firearm receiver that does
not form part of a firearm.

288 Weapons Act 1990 (Qld), Schedule 2.
289 Weapons Act 1990 (Qld), Schedule 2.
290 Firearms Act 1996 (ACT), s 6.

() However, firearm does not include—
(i) something prescribed by regulation not to be
a firearm; or
(ii) something declared not to be a firearm under
section 31.

(d) In this section:
modified item means something that would be a
firearm if—
(i) it did not have something missing from it, or
a defect or obstruction; or
(ii) something had not been added to it.?*°

The Victorian legislation provides that ‘firearm’
means any device, whether or not assembled or in
parts:

(@ which is designed or adapted, or is capable of
being modified, to discharge shot or a bullet
or other missile by the expansion of gases
produced in the device by the ignition of strongly
combustible materials or by compressed air or
other gases, whether stored in the device in
pressurised containers or produced in the device
by mechanical means; and

(b) whether or not operable or complete or
temporarily or permanently inoperable or
incomplete—

and which is not—

(0 an industrial tool powered by cartridges
containing gunpowder or compressed air or other
gases which is designed and intended for use for
fixing fasteners or plugs or for similar purposes;
or

(d) a captive bolt humane killer; or
(e) aspear gun designed for underwater use; or

(f) a device designed for the discharge of signal
flares; or

(g) a device commonly known as a kiln gun or
ringblaster, designed specifically for knocking
out or down solid material in kilns, furnaces or
cement silos; or

(h) a device commonly known as a line thrower
designed for establishing lines between
structures or natural features and powered by
compressed air to other compressed gases and
used for rescue purposes, rescue training or
rescue demonstration; or
(i) adevice of a prescribed class.?*’

291 Firearms Act 1996 (Vic), s 3(1). Regulation 20 of the Firearms Regulations 2008 (Vic) includes the following as ‘prescribed classes of device’ for the purposes of this definition:
(a) any cannon or field gun, by whatever name known, which has been constructed as a piece of military ordinance (sic) and which has a calibre in excess of 25 millimetres and
(i) which is rendered permanently inoperable; or (i) for which fixed ammunition is not commercially available; (b) any device which is designed for and used to throw a net to
catch animals (commonly known as a cannon net); (c) any compressed air- or gas-powered device with a calibre no greater than 7 millimetres and a maximum muzzle velocity no
greater than 50 metres per second that is designed to be mounted on a radio-controlled model warship and when used in model warship activities.
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The Firearms Act 1996 (Tas) provides that a ‘firearm’ is:

(@ a gun or other weapon that is capable of
propelling anything wholly or partly by means of
an explosive; and

(b) a blankfire firearm; and

(¢) an airrifle; and

(d) an air pistol; and

(e) an imitation firearm, other than a toy; and
(f) any other prescribed thing; and

(g) anythingthatwouldbeafirearmunderparagraph
@), (b), (c) or (d) if it did not have something
missing from it or a defect or obstruction in it.2*2

Tasmania has recently amended its definition of
‘firearm’ to add after paragraph (g) the words
‘but does not include any device declared by the
regulations not to be a firearm’.?%3

The Firearms Act 1977 (SA), provides that ‘firearm’
means:

(@) a device designed to be carried by hand and to
fire shot, bullets or other projectiles by means of
burning propellant or by means of compressed air
or other compressed gas; or

(b) a device of a kind declared by regulation to be a
firearm for the purposes of this Act;

and includes a receiver of a firearm and any device
which, if in working order, would be a firearm
within the meaning of this definition (except
such a device that has been rendered unusable in
a manner stipulated in the regulations or by the
Registrar) but does notinclude an antique firearm,
or a device of a kind excluded by regulation from
the provisions of this Act.?**

The South Australian definition limits its ambit by
referring only to devices ‘designed to be carried by
hand’, thereby excluding items which are designed to
be vehicle or aircraft mounted.

Shorter still is the definition in the Firearms Act 1996
(NSW), which simply provides that a ‘firearm’ means
‘a gun, or other weapon, that is (or at any time was)
capable of propelling a projectile by means of an
explosive, and includes a blank fire firearm, or an
air gun, but does not include anything declared by
the regulations not to be a firearm’.?°> The Firearms
Regulation 2006 (NSW) includes a list of items
declared not to be firearms.?¢

292 Firearms Act 1996 (Tas), s 3.

293  Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 4(c).
294  Firearms Act 1977 (SA), s 5.

295  Firearms Act 1996 (NSW), s 4.

296 Firearms Regulation 2006 (NSW), r 4.

297  Firearms Act (NT), s 3(1).

The definition adopted in the Northern Territory
legislation states: ‘firearm means a device or part
of a device (whether or not assembled, operable
or temporarily or permanently inoperable) that is
designed or adapted to discharge shot, a bullet or
other projectile:

(@) by expanding gases produced in the device; or
(b) by igniting combustible material; or

(¢) by compressed air or other compressed gases
(whether stored in the device or attached to the
device in pressurised containers)’.?%

It is clear that there are a variety of ways in which
‘firearm’ can be defined to exclude items that are
not considered to merit regulation under firearms
legislation, and the Commission considers that
there is merit in exploring the possibility of a tighter
definition. Any definition should, however, remain
broad enough to include 3D printed firearms— the
issue of 3D printing is discussed at chapter 13.

Proposal 6:

that the definition of ‘firearm’ in the Firearms
Act 1973 (WA) be amended to specifically
exclude:

e captive bolts;
e industrial tools such as nail guns;

e promotional type implements such as
pneumatic t-shirt launchers; and

e as in Victoria, ‘any compressed air or gas
powered device with a calibre no greater
than seven millimetres and a maximum
muzzle velocity no greater than 50 metres
per second that is designed to be mounted
on a radio-controlled model warship and
when used in a model warship'.

Question 3:

e \What other items, if any, should be excluded
from the definition of ‘firearm’ in the
Firearms Act 1973 (WA)?

e How should ‘spud guns’ be dealt with in
Western Australia?

e What other changes, if any, should be made
to the definition of ‘firearm’ in the Firearms
Act 1973 (WA)?
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7.3 The Weapons Act 1999 (WA)

The Weapons Act 1999 (WA) is the product of inter-
jurisdictional agreement and was passed specifically
to address items that were not firearms, including
imitation firearms. The genesis of this Act was a
resolution of the Australasian Police Ministers’ Council,
at a meeting on 17 November 1998, to endorse the
development of uniform laws to prohibit certain
weapons, including an agreed list of prohibited
weapons.?®® Following this agreement, the Western
Australian Parliament enacted the Weapons Act 1999
(WA).2%°

The Weapons Act 1999 (WA) establishes three
categoriesof weapons. The first categoryis‘prohibited
weapons’,3%° which encompasses ‘weapons that have
no other purpose than to cause injury’.3% Prohibited
weapons include items such as acoustic shock
weapons, blow pipes, disguised knives or swords, and
knuckledusters.?? These items are banned outright.
Unless exemptions apply, a person who brings or
sends a prohibited weapon into Western Australia,
carries or possesses a prohibited weapon, purchases,
sells or supplies a prohibited weapon, manufactures
a prohibited weapon, or attempts to do any of these
things, commits an offence punishable by three years’
imprisonment and a fine of $36,000.3%

The second category established by the Weapons
Act 1999 (WA) is ‘controlled weapons’, which are
not banned outright but are regulated - they may
be possessed for lawful purposes such as sport,
employment, duty, recreation, entertainment,
collection, display or exhibition.3%* Relevantly,
‘imitation firearms’ (including firearms that have
been permanently rendered inoperable) are included
in this category — they are not banned outright and
can be possessed.3%® Controlled weapons also include
daggers, double-end knives, imitation firearms, light
pointers, machetes and swords.3% Subject to particular
exceptions,?” a person who carries or possesses a
controlled weapon without lawful excuse3*® commits
an offence punishable by two years’ imprisonment
and a $24,000 fine.?®® Further, a person who has a
lawful excuse to carry or possess a controlled weapon

298 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 20.

commits an offence with the same penalty if he or
she does so in a manner that could reasonably be
expected to cause someone to be injured or disabled,
or to fear that someone will be injured or disabled.3"

The third category established by the Weapons Act
is ‘other articles carried or possessed as weapons'.3"
This category relates to household items and
includes articles such as baseball bats, which can be
used in a lethal manner but which are also capable
of non-lethal, non-harmful use. For this category
of weapons, intent is an element of the offence of
possession. Therefore, the Weapons Act 1999 (WA)
provides that a person who carries or possesses an
article, not being a firearm, a prohibited weapon or
a controlled weapon, with the intention of using it,
whether or not for defence, to injure or disable any
person or to cause any person to fear that someone
will be injured or disabled by that use, commits an
offence punishable by two years’ imprisonment and
a $24,000 fine.3"?

The Weapons Act 1999 (WA) sets out exemptions
to offences of possessing prohibited weapons,
controlled weapons and articles carried or possessed
as weapons, including where a person is performing
their functions as a member of the Western Australia
Police.3"

The Weapons Act 1999 (WA) has coexisted with the
Firearms Act since its passage, and the Discussion
Paper in respect of the 2008 Police Review observed
that the existence of two separate pieces of legislation
for the control of weapons created confusion,
particularly given that the two Acts had very different
structures. The Discussion Paper in respect of the 2008
Police Review further noted that the Firearms Act has
provisions for licensing and the Weapons Act 1999
(WA) does not, which means that, effectively, ‘'no
weapons (other than firearms) can be licensed unless
it is approved through the Minister of Police’. The
Discussion Paper also noted that ‘Queensland is the
only state who has uniform legislation (the Weapons
Act 1990 (Qld)) which effectively encompasses both
firearms and other weapons, allowing for licensing
of varied weapons under prescribed means’.?" The

299 In the Second Reading Speech, the then Attorney General stated: ‘This Bill, in addition to combining into one piece of legislation the powers that police need to protect our
community, incorporates controls relating to replica firearms and non-firearm weapons and reflects the recent resolutions of the Australasian Police Ministers’ Council’; see Peter

Foss, Hansard, Legislative Council, 19 August 1998, 450.
300 Weapons Act 1999 (WA), s 6.
301 Peter Foss, Hansard, Legislative Council, 19 August 1998, 450.
302 Weapons Regulations 1999 (WA), Schedule 1, Items 1, 3, 7 and 12.
303 Weapons Act 1999 (WA), s 6(1)(@), (b), (c), and (d).
304 Peter Foss, Hansard, Legislative Council, 19 August 1998, 450-451.
305 Weapons Regulations 1999 (WA), Schedule 2, Item 10.
306 Weapons Regulations 1999 (WA), Schedule 2, Items 5, 6, 10AA, 10A and 19.
307 Weapons Act 1999 (WA), s 10.

308 The Act provides that a lawful excuse to carry a controlled weapon does not include the excuse that the weapon is carried or possessed for defence; see Weapons Act 1999 (WA),
s 7(3). However, section 7(4) provides that section 7(3) does not apply to a controlled weapon of a kind prescribed for the purposes of this subsection as long as it is carried or

possessed in such circumstances, if any, as the regulations may prescribe.
309 Weapons Act 1999 (WA), s 7(1).
310  Weapons Act 1999 (WA), s 7(2).
311 Weapons Act 1999 (WA), s 8.
312 Weapons Act 1999 (WA), s 8(1)(a) and (b).
313 Weapons Act 1999 (WA), s 10(1)(a).
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Discussion Paper asked whether the Firearms Act
and the Weapons Act 1999 (WA) should be merged
to create a single Act. Stakeholder responses were
equivocal: 47.6% of stakeholders agreed with
this proposal, 38.6% disagreed, and 13.7% were
undecided.?" The review made no recommendations
on this matter.

A major difference between the Firearms Act and the
Weapons Act 1999 (WA) is that the former establishes
a licensing system to allow people to use and possess
firearms; the latter simply prohibits some weapons
outright and provides that others are controlled. It
is possible that given the different aims of the two
pieces of legislation, a merger could create further
confusion and many of the key aspects of the
Firearms Act would not be relevant to non-firearms.
In addition, a merged Act could be long and unwieldy
to read and interpret.

Western Australia Police does not support the
merging of the two Acts, although it does support
transferring ‘imitation firearms' from the Weapons
Act 1999 (WA) to the Firearms Act.3'® This issue
is discussed elsewhere in this Discussion Paper at
paragraph 7.5.3.

Question 4:

¢ Should the Weapons Act 1999 (WA) and
Firearms Act 1973 (WA) be merged as has
been done in Queensland?

e |s the distinction between the items
regulated by the two Acts sufficiently clear?

7.4  Categories of firearms

The categories of firearms adopted in Western
Australia and other Australian jurisdictions stem from
the 1996 National Firearms Agreement, although
jurisdictions have added additional categories.

Western Australia Police has advised that while
jurisdictions ‘'may have slightly different wording’
around the categories, ‘the intention is the same’.3"
Accordingly, Western Australia Police consider it
preferable that ‘any major changes to the firearm
categories defined in the [1996 National Firearms

Agreement] be considered and agreed at Ministerial
Council Level'3® Matters relating to firearms
regulation are considered at meetings of the Law,
Crime and Community Safety Council, which meets
twice a year and which comprises a maximum
of two ministers from the Commonwealth, each
state and territory and New Zealand with portfolio

responsibility for law and justice, police and
emergency management.3"®
The Commission also understands that new

technology and proposed categorisation are discussed
at the National Firearms and Weapons Policy Working
Group forum to ensure national uniformity, where
possible.320

In Western Australia, the Firearms Regulations set
out the firearms which fall within each category.3”
There has been some suggestion that the use of the
categories and the sub-categories within them are a
complicating factor. One stakeholder has observed
that “the grouping of firearm types within categories
could be described as almost miscellaneous’ and
suggested that ‘the opportunity for error caused by
double handling and transcription errors as identified
by the Auditor General’s report on firearms licensing
must be compounded by this desire to catalogue
firearms’. This stakeholder also suggested that it was
likely that ‘fees for services could be reduced if these
administrative complexities were reformed’.3??

The major factors that determine into which category
a firearm falls are the action type (such as single
shot, repeating action, lever action, pump action,
self-loading or semi-automatic and automatic),
the magazine (integral or detachable), and the
ammunition. The firearms in Category A will have
a lower degree of functionality or capacity, and
this degree increases as one moves up through the
categories.

The categories are as set out below, and where
relevant, the ’‘genuine need’ tests applicable to
particular categories of firearms are discussed at
paragraph 9.2.

314 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 1.

315  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 40.

316 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 14.

317  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.

318 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.

319  On 13 December 2013 the Council of Australian Governments (COAG) replaced its 22 councils with eight, one of which is the Law, Crime, and Community Safety Council which
effectively replaces the Standing Council on Law and Justice (SCLJ) and the Standing Council on Police and Emergency Management (SCPEM). The SCPEM had previously replaced
the Australasian Police Ministers’ Council. See ‘About the Law, Crime and Community Safety Council’, accessed at http://www.lccsc.gov.au/scli/lccsc_about_us.html.

320 Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 4.

321 Firearms Regulations 1974 (WA), r 6A(1) provides that ‘For the purposes of these regulations a firearm is of the category indicated in Schedule 3.

322 Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 4.
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Category A Firearms3?

Sub category Description

Al an air rifle

A2.1 a single shot rim fire rifle

A2.2 a repeating rim fire rifle

A3.1 a single shot shotgun

A3.2 a double barrel shotgun

A3.3 a repeating shotgun (lever or bolt
action)

A4 a combination firearm made up of

a shotgun and a rifle each of which
would individually be of category A

A4.2 a rifle combination made up of rifles
each of which would individually be
of category A

An applicant is not required to demonstrate a
genuine need for a Category A firearm, although he
or she must have a genuine reason.

Western Australia Police has raised concerns that
due to changes in technology, air rifles are becoming
more powerful and should in some instances be
classed as Category B or Category C firearms, rather
than Category A firearms.3?* There has been some
suggestion that Western Australia Police is currently
acting on these concerns by not licensing air rifles;3?
the specific concerns expressed by Western Australia
Police regarding ‘new generation’ air rifles are
discussed at paragraph 13.5.

The need to obtain licences for air rifles has in any
event been queried,?* though these are classed as
Category A firearms®?’ in accordance with the 1996
National Agreement.

323 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 1, cl 1.
324 Meeting with Western Australia Police, 9 October 2014

325 Hansard, Legislative Council, 21 October 2014, 7520.

326  Submission from Mr Tony O’Brien, 11 August 2014, 1

327  Firearms Regulations 1974 (WA), Schedule 3, Division 1, Item 1.

328 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 2, cl 2.
329 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl 4.
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Category B firearms3?®

Sub category Description

B1 a muzzle-loading firearm (except a
handgun)

B2.1 a single shot centre fire rifle

B2.2 a double barrel centre fire rifle

B2.3 a repeating centre fire rifle

B3.1 a combination firearm, not of

category Cor D, made up of ashotgun
and arifle at least one of which would
individually be of category B

B3.2 a rifle combination, not of category
C or D, made up of rifles at least one
of which would individually be of
category B

Category C firearms3?°

Sub category Description

(@ a self-loading rim fire rifle with a
magazine capacity no more than 10
rounds

2 a self-loading shotgun with a
magazine capacity no more than 5
rounds

c3 a pump action shotgun with a
magazine capacity no more than 5
rounds

caa a combination firearm, not of

category D, made up of a shotgun
and arifle at least one of which would
individually be of category C

c4.2 arifle combination, not of category D,
made up of rifles at least one of which
would individually be of category C
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Category D firearms33°
Sub category Description

D1 aself-loading centre fire rifle designed
or adapted for military purposes or a
firearm that substantially duplicates
such a firearm in design, function, or

appearance

D2 a self-loading centre fire rifle that is
not of sub category D1

D3 a self-loading shotgun with a
magazine capacity more than 5
rounds

D4 a pump action shotgun with a
magazine capacity more than 5
rounds

D5 a self-loading rim fire rifle with a
magazine capacity more than 10
rounds

D6.1 a combination firearm made up of

a shotgun and a rifle at least one
of which would individually be of
category D

D6.2 a rifle combination made up of
rifles at least one of which would
individually be of category D

The acquisition, sale, possession or use of Category
D firearms is prohibited in Western Australia, except
where exemptions apply.3*'

Category E firearms33?

Sub category Description

E1 a cannon

E2 a captive bolt

E3 a line thrower

E4 a tranquilliser

E5 a paintball gun

E6 any firearm that is not of sub category
E1, E2, E3, E4, or E5, or category A, B,
C,D,orH

330 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl 7.
331  Firearms Regulations 1974 (WA), r 26(1).

332 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 5, cl 9.
333 Assetoutin Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl 10.

As with Category A above, there is no ‘genuine need’
requirement in respect of Category E firearms. This
category was not included in the 1996 National
Firearms Agreement but has been adopted in Western
Australia to capture items that do not sit within the
other five categories.

The issue of captive bolts has been discussed
elsewhere in this paper at paragraph 7.1.1 and the
Commission has proposed that they be removed from
the definition of ‘firearm’ in the Firearms Act.

Category H firearms333
Sub category Description
H1 a handgun (including an air pistol)

H2 an underwater explosive device

Concerns have recently been expressed about the
existing firearms categories derived from the 1996
National Firearms Agreement on the basis that
the Agreement is now nearly twenty years old.
Recommendations have also been made for the
updating of the 1996 National Firearms Agreement.33*

In addition, in the context of the present review, some
stakeholders have suggested that in certain instances
the existing firearm categories do not correspond
with the capacity of firearms that sit within them. For
instance, it has been posited that:

e ‘sporting style and design’ pump action shotguns
should be transferred from Category C to
Category A on the basis that they are manually
operated;

e ‘sporting style and design’ semi-automatic
shotguns with magazine capacities of five rounds
and under should be transferred from Category C
to Category B; and

e some self-loading centre fire rifles should be
transferred from Category D to Category B.3%*

In response to these suggestions, Western Australia
Police hasadvised thatitdoesnotsupportanychanges,
reiterating its preference that ‘major changes to the
firearm categories defined in the [1996 National
Firearms Agreement] be considered and agreed at
Ministerial Council level’ as ‘any change would have
implications nationally’.33® Western Australia Police
has also advised that the existing categories are not
reviewed on a regular basis; this occurs only when an
issue arises.>’

334 The recent Senate Committee report on the Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, discussed elsewhere in this
paper, recommends that the 1996 National Firearms Agreement be updated to implement nationally consistent regulation in the following areas: firearms, firearm parts and
firearm accessories; ammunition; and the storage of firearms’; see Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement
authorities to eliminate gun-related violence in the community, 9 April 2015, Recommendation 3, 90 accessed at http://www.aph.gov.au/~/media/Committees/Senate/

committee/legcon_ctte/lllicit_firearms/report.pdf.
335 Documents provided by Mr Ross Allanson, 19 June 2014.

336 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.
337 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.
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While proposals to change the existing firearms
categorisations are complicated by the national
approach taken to firearm regulation in Australia, the
Commission considers that it is worth exploring any
concerns people have with the current categories.
Indeed, the Terms of Reference for the present
review require the Commission to ‘provide advice
on and recommend appropriate legislative and/or
procedural changes with regard to ... definitions
and categorisation of firearms'. Accordingly, the
Commission invites submissions on the existing
firearm categories.

Proposal 7:

e that Western Australia Police review the
existing firearm categories in conjunction
with other Australian jurisdictions to ensure
that the categories take into account
changes in technology and are internally
consistent.

Question 5:

e Do you have any comment on the categories
in the Firearms Regulations 1974 (WA)?

7.5 Prohibited firearms

There are also some other firearms which, subject to
exceptions,?*® cannot be licensed under the Firearms
Act. Regulation 26 of the Firearms Regulations
prohibits certain types of firearms and ammunition,
subject to certain exemptions.?*® These prohibited
firearms and ammunition are as follows:

e A firearm of Category D

¢ A machine gun, or ammunition for it

e Ahand grenade

e A mortar gun, or ammunition for it

e A bazooka gun, or ammunition for it

e A fully automatic firearm

e A firearm designed to discharge tear gas, or
ammunition for it

e A’forward venting’ blank firing imitation firearm

e Ammunition the missile from which includes any
high explosive, smoke, chemical, lachrymatory
agent, or flechettes

e Tracer ammunition

¢ Incendiary ammunition

e Armour piercing (hard steel core) ammunition

¢ Imprint free (accelerator) ammunition

338 See Firearms Regulations 1974 (WA), r 26(2), (2a), (2BA), (2BB) and (2BC).
339 Firearms Regulations 1974 (WA),

340 Firearms Regulations 1974 (WA), r 26(3).

341  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 7.

¢ Frangible ammunition
e Ammunition the missile from which has a calibre
of 20 mm or more.3%°

7.5.1 Firearms’ appearance

Two aspects of the Western Australian firearms
regulation regime make the appearance of a firearm
relevant to its treatment under the Firearms Act.
Firstly, there is the definition of ‘Category D’ firearms
in Schedule 3, Division 4 of the Firearms Regulations,
which originates in the 1996 National Firearms
Agreement. Secondly there is regulation 26B(2)(a) of
the Firearms Regulations, which concerns firearms
that ‘closely resemble’ prohibited firearms. These two
aspects of the Regulations are discussed below.

7.5.2 Category D firearms

The definition of a Category D firearm (which is one of
the firearms included in the definition of ‘prohibited
firearms’ in Regulation 26) includes a reference to
the appearance of the firearm — Category D firearms
include ‘a self-loading centre fire rifle designed
or adapted for military purposes or a firearm that
substantially duplicates such a firearm in design,
function, or appearance’3*

This aspect of the definition comes from the 1996
National Firearms Agreement, which provides that
Category D firearms are prohibited except for official
purposes and include ‘self-loading centre fire rifles
designed or adapted for military purposes or a
firearm which substantially duplicates those rifles in
design, function or appearance’3*

This aspect of the 1996 National Firearms Agreement
is duplicated in other Australian jurisdictions, as
follows:

¢ In Queensland the definition of Category D
weapons includes ‘a self-loading centre-fire rifle
designed or adapted for military purposes or a
firearm that substantially duplicates a rifle of that
type in design, function or appearance’.?*?

¢ In Victoria the Chief Commissioner may declare
that a firearm or type of firearm that would
otherwise be a Category A, Category B or
Category C longarm to be a Category D or
Category E longarm if he or she is satisfied ‘that
the firearm or type of firearm subject to the
declaration is designed or adapted for military
purposes, or substantially duplicates a firearm of
that type in design, function or appearance’.3*

r 26(1). The exemptions are contained in subregulations 26(2), 26(2a), 26(2BA), 26(2BB) and 26(2BC).

342 Australasian Police Ministers’ Council, Special Firearms Meeting, Canberra 10 May 1996, Resolutions, 7 accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf. Emphasis added.
343  Weapons Categories Regulation 1997 (Qld), s 5(1)(a).
344 Firearms Act 1996 (Vic), s 3B(1).
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e Schedule 1 of the Firearms Act 1996 (ACT),
which lists prohibited firearms, explicitly includes
‘a firearm that substantially duplicates in
appearance (regardless of calibre or manner of
operation)’ a specified prohibited firearm, such
as a machine gun, submachine gun or a self-
loading shotgun of a kind designed or adapted
for military purposes.3%

e The Firearms Act 1996 (NSW),3*¢ the Firearms
Act (NT),3¥ and the Firearms Act 1996 (Tas)**®
contain almost identical provisions to that in the
Australian Capital Territory legislation above.

The definition of ‘Class D firearms' in the Firearms
Act 1977 (SA) does not include firearms which
duplicate other firearms in appearance.?*® However,
the definition of ‘prescribed firearm’ (analogous
to ’‘prohibited firearm’ in legislation from other
jurisdictions) does take the appearance of a firearm
into account in some respects. This definition includes
‘firearms designed as, and having the appearance of,
other objects’*? and regulated imitation firearms®*'
which ‘closely resemble’ other firearms listed in the
definition of ‘prescribed firearm’ or which do not
‘closely resemble’ either such a firearm, or a firearm
of Class A, B, C, D or H.3?

It seems that some jurisdictions may not apply the
‘appearance’ aspect of the definition of Category D
firearms as a matter of practice. For instance:

e In the Northern Territory, as noted above,
‘prohibited firearms’ are defined to include
‘a firearm that substantially duplicates in
appearance (regardless of calibre or manner of
operation) a machine gun, sub-machine gun or
other firearm capable of propelling projectiles
in rapid succession during one pressure of the
trigger, a self-loading centre-fire rifle of a kind
that is designed or adapted for military purposes,
or aself-loading shotgun of a kind that is designed
or adapted for military purposes’.3** However, the
Commission is advised that as a matter of practice,
this provision is not used to prohibit firearms on
the basis of appearance as ‘the appearance of a

345  Firearms Act 1996 (ACT), Schedule 1, item 8.
346 Firearms Act 1996 (NSW), Schedule 1, item 7.
347 Firearms Act (NT), Schedule 1, item 7.

firearm has no bearing on the functionality of the
firearm’.3%

e The Commission is advised that in Queensland
the ‘actual function of the weapon concerned is
considered the principal method of defining the
Category of a weapon'.3%

However, the existence of these other provisions
underlines that, broadly, the matter of a firearm’s
appearance in the context of prohibited firearms
has been deemed relevant by other Australian
jurisdictions. The bigger question, perhaps, is how
this aspect of the definition of Category D firearms
should operate, particularly given it does not appear
to be used as a matter of practice in some other
jurisdictions.

As discussed further below, what might assist firearms
users would be some guidance as to the criteria used
to determine when a firearm will be deemed to
‘substantially duplicate’ a self-loading centre fire rifle
designed or adapted for military purposes ‘in design,
function or appearance’.3*® As with similar guidance
regarding regulation 26B(2)(a) (also discussed below),
such guidance would provide some certainty and
clarity.

7.5.3 Firearms which ‘closely resemble’
prohibited firearms

As well as setting out ‘prohibited firearms’,3*” the
Firearms Regulations further provide that a licence,
permit or approval relating to a firearm cannot be
issued, granted or given if:

¢ in the Police Commissioner’s opinion, the firearm
‘closely resembles a firearm that is prohibited
under regulation 26;3>8

e in the Commissioner’s opinion, the firearm is
designed to be, or capable of being, readily
adapted for use as a handgun;3>*°

e the firearm is specified in a Table included in the
Regulations;3%° or

348 Firearms Act 1996 (Tas) Schedule 1, item 6. The Commission understands that Tasmania regulates firearms whose appearance closely resembles ‘any machine gun, submachine
gun or other firearm capable of propelling projectiles in rapid succession by one press of the trigger’; Correspondence from Hon MT Hidding MP, Tasmanian Minister for Police,

16 June 2015, 3.
349  Firearms Act 1977 (SA), s 5(1).
350 Firearms Regulations 2008 (SA), r 4(1)(i).

351 ‘Regulated imitation firearms’ are defined as an item that contains a mechanism that imitates the loading mechanism or firing mechanism of a firearm, or an item that is an
imitation of the receiver of a firearm, other than an item that is a children’s toy or a novelty item or an item determined by the Registrar not to be a regulated imitation firearm;

see Firearms Regulations 2008 (SA), r 5(2).
352 Firearms Regulations 2008 (SA), r 4(1)(ja).
353  Firearms Act (NT), Schedule 1, item 7.

354  Correspondence from Mr Reece Kershaw, Acting Commissioner of Police, 18 February 2015; email correspondence from Mr Peter Ruzsicska, Sergeant Officer In Charge, Firearms
Policy & Records Unit, Northern Territory Police, Fire and Emergency Services, 27 February 2015.
355  Email correspondence from Steve Steenstrup, Sergeant, Weapons Licensing, Queensland Police Service, 21 April 2015.

356 Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 7.
357  Firearms Regulations 1974 (WA), r 26.

(WA),
358 Firearms Regulations 1974 (WA), r 26B(2).
359  Firearms Regulations 1974 (WA), r 26B(2)(b).
360 Firearms Regulations 1974 (WA),

r 26B(2)(c). The table, in r 26B(4), currently lists seven particular firearms.
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e thefirearmisarevolvingrifle® (unlessitisasingle
action revolving rifle which, in the Commissioner’s
opinion, has significant commemorative,
historical, thematic or heirloom value).3%?

It is the first of these prohibitions, regulation 26B(2)
(@), that has proved the most contentious due to the
phrase ‘closely resembles’ and the reliance on ‘the
Commissioner’s opinion’. The existence of regulation
26B(2)(a), together with the definition of Category
D firearms, effectively means that there is a double
layer of ‘appearance’ to be taken into account: firstly,
a firearm that ‘substantially duplicates’ a self-loading
centre fire rifle designed or adapted for military
purposes in appearance will be classed as Category
D and prohibited,3%*and then a firearm which ‘closely
resembles’ such a firearm, or any other prohibited
firearm, will also be prohibited.** These two layers
are occasionally conflated.

The ability to prohibit a firearm on the basis of its
appearance predates the 1996 National Agreement
in Western Australia. Previously regulation 26B(3)
of the Firearms Regulations provided that ‘a licence,
permit or approval relating to a firearm which ... is,
in the opinion of the Commissioner, a firearm the
appearance of which closely resembles a firearm the
possession of which is prohibited under regulation
26 of these regulations ... being firearms of a kind in
relation to which the Commissioner is of the opinion
that the exercise of special precautions is required,
shall not be issued, granted or given’.3%

The phrase ‘closely resembles’ in the present
regulation 26B(2)(a) has been the subject of some
debate. It has, for instance, been argued that
this phrase introduces an unacceptable degree of
subjectivity into the Act’s regulatory scheme, as it
is asserted that individual Western Australia Police
officers may disagree as to whether a particular
firearm resembles a prohibited firearm. There is also
disagreement about whether the appearance of a
firearm, as distinct from its substantive qualities, is
properly a relevant consideration. In 2013 a member
of the Legislative Assembly raised a grievance in
Parliament relating to the Firearms Act, during which
he stated of regulation 26B(2)(a):

It is important to note that this regulation does
not deal with the specifications of a firearm,
but simply how it looks. My first concern with

this regulation is that it can be applied in a very
subjective manner; it relies on no more than the
opinion of the Commissioner of Police or, more
correctly, his delegate. | believe that opinion is
a poor basis for the application of law. Firearms
technology has developed significantly over past
decades. Manufacturers produce recreational
firearms utilising military-style attributes such as
vertical grips, rails for attaching accessories and
fitted bipods. Such advances serve the purpose
of making firearms more versatile, functional and
accurate, yet by looking less traditional they fall
foul of this regulation. Yet from a specification
point of view, they are totally legal.3%¢

Similarviews have alsobeen expressedin Parliamentby
other members, one of whom advised the Legislative
Council in 2014 that some licensed firearms, which
were Category B bolt action repeater rifles, had been
taken from the licensees on the basis that ‘[sjomeone
in the licensing department has suddenly thought
they do not like the look of these firearms’.3¢

It is argued on behalf of firearms owners that
the ‘intention behind [regulation 26B(2)(a)] was
to prevent aftermarket modification to change a
firearm’s category or increase its conceal-ability’ but
that the regulation has ‘been applied in an arbitrary
way’ to effectively ban firearms ‘because of their
colour scheme or type of stock’,*® noting that a stock
may be altered purely for reasons of comfort.

It is also argued, however, that the rationale behind
regulation 26B(2)(a) is to prevent the licensing of
firearms which, by virtue of their resemblance
to military-type weapons, could create fear or
an escalated police response. In response to a
parliamentary question as to the impact on public
safety caused by a Category B firearm resembling a
Category D firearm, the then Acting Police Minister
advised in October 2014 that: ‘A Category B2 class
firearm3% that has the appearance of a Category
D1 class firearm®” could impact on public safety by
causing fear and panic if it is believed the firearm is a
military-style firearm, similar to those used in the Port
Arthur massacre’."

This rationale is countered by firearms owners, who
argue that the appearance of a firearm is irrelevant,
that the spectre of mass shootings is used to justify
unnecessary constraints imposed on lawful firearm

361  Firearms Regulations 1974 (WA), r 26B(2)(d). For the purposes of this regulation, ‘revolving rifle” is defined as ‘a rifle the ammunition for which is loaded into and fired from a

revolving cylinder or revolving chamber’; r 26B(1).
362 Firearms Regulations 1974 (WA), r 26B(3)(a) and (b).
363 Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 7.
364 Firearms Regulations 1974 (WA), r 26B(2)(a).
365 See Firearms Regulations 1974 (WA) (Reprint 17 Nov 1995), r 26B(3)(a).
366 Extract from Hansard, Legislative Assembly, Thursday 28 November 2013, 1.

367 Hansard, Legislative Council, 21 October 2014, 7520. It should be noted that the Police Commissioner may revoke a firearm licence for reasons including that to do so is in the
public interest, or that a particular firearm is unsafe or unfit for use; see Firearms Act 1973 (WA), s 20(1)(ac) and (b).

368 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 4.

369 Category B2 firearms include single shot centre fire rifles, double barrel centre fire rifles, and repeating centre fire rifles; see Firearms Regulations 1974 (WA), Schedule 3, Division

2,c. 2.

370 A Category D1 firearm is ‘a self-loading centre fire rifle designed or adapted for military purposes or a firearm that substantially duplicates such a firearm in design, function, or

appearance’; see Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 7.
371 Cited by R. Mazza, Hansard, Legislative Council, 21 October 2014, 7521.
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owners, and that even fairly standard features of
modern firearms (such as camouflage-patterned
stocks) are apt to be interpreted as conferring
upon them a ’‘military appearance’?? It has been
suggested to the Commission that, although a focus
on the appearance of a firearm is subjective, the
functionality of a firearm — which directly relates to
its capacity to cause harm - is objective and would be
a more sensible basis on which to refuse to licence a
firearm.?* The relevance of a firearm'’s appearance is
therefore a live issue, and there is a distinct difference
of opinion as between firearm owners and Western
Australia Police.

A question also arises as to which members of
the public, in a practical sense, are likely to see a
firearm that ‘closely resembles’ a prohibited firearm
(in particular, outside of farming communities,
approved shooting ranges or shooting clubs,
museums or dealerships), and be intimidated by it.
Under the scheme of the Firearms Act, shooting takes
place at approved shooting clubs®*or organisations3”
including approved ranges®’¢and shooting galleries,3”’
on private land by the owner’s permission,3®in the
course of someone’s occupation?? including primary
production,*® during a paintball game,3® or for
another approved purpose.3? Firearms held under
a collector’s licence cannot be carried or used, and
so will be stored away from members of the public;
where a collector wishes to transport a firearm or
firearms, they can apply for a temporary permit.3
It does not appear to be the case that firearms are
regularly carried and used in areas frequented by
members of the public who are unfamiliar with them.

Indeed, the Criminal Code provides for offences for
appearing in public while armed, or appearing to be
armed, with any ‘dangerous or offensive weapon’ in
particular circumstances. The following are offences
under the Criminal Code:

372 See, for instance, R. Mazza MLC, Hansard, Legislative Council, 21 October 2014, 7521.

373 Meeting with Hon Rick Mazza MLC, 2 December 2014.
374 Firearms Act 1973 (WA), s 11A(2)(a).

375  Firearms Act 1973 (WA), s 11A(2)(b).

376  Firearms Act 1973 (WA), s 8(1)(m).

377  Firearms Act 1973 (WA), s 8(1)(]).

e being armed with any dangerous or
offensive weapon in or near a place of public
entertainment,® or a place within 50 metres of
a place of public entertainment, without a lawful
excuse;%

e being armed with any dangerous or offensive
weapon in a public place when in company with
two or more persons;*® and

e being, or pretending to be, armed with any
dangerous weapon or offensive weapon or
instrument in circumstances that are likely to
cause fear to any person.3®’

As one parliamentarian stated in November 2013,
‘I believe that if a person were to walk around a
shopping centre with a firearm, the average shopper
would be scared irrespective of what colour it was or
if it had railings on top. | cannot understand what is
to be gained by this regulation. Firearms are stored in
a safe at home, transported to either a firing range or
taken to a private property for hunting, not paraded
about in public’.38

It should also be noted that there is no equivalent
to regulation 26B(2)(@a) in respect of ‘imitation
firearms’ (including firearms that have been rendered
inoperable), which are classed as ‘controlled weapons’
under the Weapons Regulations 1999 (WA).3®° That
is, there is nothing in the Firearms Act, the Weapons
Act 1999 (WA) or the Weapons Regulations 1974
(WA) to prevent a person from owning an imitation
firearm that closely resembles a prohibited firearm,3*°
although such an item would arguably also raise
similar concerns about the potential to create fear or
elicit an escalated police response.

Some other jurisdictions do provide that inoperable
firearms which resemble prohibited firearms are
also prohibited: for instance, in Queensland, the
Weapons Categories Regulation 1997 (Qld) provides
that a replica of a machine gun or submachine gun
that is not a toy is defined as a Category R weapon,3*'

378 Section 23(10) of the Firearms Act 1973 (WA) provides that a person who, without reasonable excuse, uses a firearm on land belonging to another person without the express
or implied consent of the owner or occupier of that land or some person apparently authorised to act on behalf of the owner or occupier, commits an offence. The penalty for
this offence is a $2,000 fine. Similarly, section 23(10a) provides that a person who, without reasonable excuse, carries a firearm, other than on a road open to the public, onto
or across land that is used for or in connection with primary production without the express or implied consent of the owner or occupier of that land or some person apparently
authorised to act on behalf of the owner or occupier, commits an offence. The penalty for this offence is also a $2,000 fine.

379  Firearms Act 1973 (WA), s 11A(2)(d).
380 Firearms Act 1973 (WA), s 8(1)(i).

381 Firearms Act 1973 (WA), s 11A(2)(da).
382  Firearms Act 1973 (WA), s 11AQ2)(f).
383 Firearms Act 1973 (WA), s 17(1)(c).

384 In this section, ‘place of public entertainment’ means ‘a place where the public is present and where entertainment of any kind is about to be, is being, or has just been provided
to the public, whether on payment or not’, or licensed premises as defined by the Liquor Control Act 1988 (WA) s 3(1); see Criminal Code s 68B(1)(a).

385 Criminal Code, s 68B.

386 Criminal Code, s 68C.

387 Criminal Code, s 68.

388 Extract from Hansard, Legislative Assembly, Thursday 28 November 2013, 1.

389 Weapons Regulations Schedule 2 Item 10 provides that an ‘imitation firearm’ is a controlled weapon, and defines it as ‘an article, not being an article that is clearly a toy, that has

the appearance of being a firearm but is not capable of discharging a missile’.

390 Western Australia Police has noted that ‘under current legislation, a person cannot possess a prohibited firearm, therefore it could not be possessed for the purpose of it being
rendered innocuous’, Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 14. However, there is nothing in the Act or Regulations
which would prevent a person owning a prohibited firearm which has already been rendered innocuous.

391  Weapons Categories Regulation 1997 (Qld), s 8(1)(a).
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and also that a Category D weapon will be classed as
such even if it is inoperable.3* In addition, in South
Australia the definition of ‘prescribed firearm’, which
is analogous to ‘prohibited firearm’ in legislation
from other jurisdictions, includes regulated imitation
firearms®* that ‘closely resemble’ other firearms
listed in the definition of ‘prescribed firearm’ or
which do not ‘closely resemble’ either such a firearm,
or a firearm of class A, B, C, D or H.3 The issue of
inoperable firearms is discussed elsewhere in this
Discussion Paper at paragraph 7.7.

The question whether the appearance of a firearm
is relevant was answered in the affirmative at the
time of the 1996 National Firearms Agreement
with respect to Category D (prohibited) firearms.
In Western Australia, an extra layer exists in the
form of regulation 26B(2)(a), which provides that
a licence, permit or approval relating to a firearm
cannot be issued, granted or given if in the Police
Commissioner’s opinion, the firearm ‘closely
resembles’ a firearm prohibited under regulation
26. Given the disagreements as to the purpose and
effect of regulation 26B(2)(a), the Commission invites
comment on this regulation.

Question 6:

e Is regulation 26B(2)(a) of the Firearms
Regulations 1974 (WA) necessary?

e Should a similar limitation be introduced in
relation to ‘imitation firearms’ (including
firearms that have been rendered
inoperable), which are classed as ‘controlled
weapons' under the Weapons Regulations
1999 (WA), so as to prevent a person from
owning an imitation firearm that closely
resembles a prohibited firearm?

7.5.3.1  Administration of regulation 26B(2)(a)

Beyond broader questions about the purpose
of regulation 26B(2)(a) is the matter of how it is
administered. Firstly, there is the question of how
many people this regulation affects. Western
Australia Police has advised that for the period 1 June
2012 to 30 June 2015, a total of 87 firearm licence
applications were refused and only one is recorded as
being refused because of regulation 26B.3°* Though
there is no definition of ‘closely resembles’ in the
Act or Regulations, the Western Australia Police
has developed a ‘policy’, which is yet to be formally

392 Weapons Categories Regulation 1997 (Qld), s 5(2).

endorsed and released, that provides a basis to assess
firearms that ‘substantially duplicate’ prohibited
firearms in design, function or appearance.3%

In addition, the Commission is advised that in January
2015 Western Australia Police adopted the following
process ‘to ensure decisions are recorded in the event
of a request for review or an appeal’ when assessing
whether a firearm meets the criteria under regulation
26 or 26B of the Firearms Regulations:

e A template check for the firearm within the
National Firearms Identification Database to
identify the firearm and comments that may
be present in relation to its make, model, or
suitability of use is carried out.

e A check on the manufacturer’'s website for
images of the firearm, together with firearm
performance, i.e. ammunition range and
suitability for types of vermin destruction is
undertaken.

¢ A check on the Weapons Identification Database
website to obtain a firearm description is carried
out.

e Where no reference can be located, the applicant
is contacted and a photograph of the firearm is
requested so the firearm type can be identified.

e The assessor will make a recommendation, which
will be progressed to the Licensing Services
Tactical Meeting for determination.

e The Licensing Services Tactical Meeting (which
is attended by the Divisional Inspector, Senior
Sergeant, Sergeants and other staff as required)
will make a final decision on the firearm.

e All Licensing Services Tactical Meeting decisions
are formally recorded.3*”

From the perspective of applicants for licences, there
remains a degree of uncertainty in the application
process — they do not know ahead of time whether
their application will be refused on the basis of the
appearance of the relevant firearm. Further, there is
no avenue provided in the Firearms Act or Firearms
Regulations for an applicant to query or contest the
exercise of power under regulation 26B(2)(a).

In addition, the SAT has found,3®® and the Supreme
Court has confirmed on appeal,**® that a refusal to
licence a firearm on the basis of regulation 26B(2)(a)
is not capable of review by the SAT. This is the result
of section 6(1a) of the Firearms Act, which provides:

393 ‘Regulated imitation firearms’ are defined as an item that contains a mechanism that imitates the loading mechanism or firing mechanism of a firearm, or an item that is an
imitation of the receiver of a firearm, other than an item that is a children’s toy or a novelty item or an item determined by the Registrar not to be a regulated imitation firearm;

see Firearms Regulations 2008 (SA), r 5(2).
394  Firearms Regulations 2008 (SA), r 4(1)(ja).

395 Correspondence from GE Dreibergs, Deputy Commissioner of Western Australia Police (Specialist Services), 20 July 2015, 1.
396 Correspondence from Michelle Fyfe APM, Acting Deputy Commissioner (Specialist Services) of Western Australia Police, 4 September 2015, 2.
397 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 6-7.

398 Killen and Commissioner of Police [2013] WASAT 118
399 Killen v Commissioner of Police [2014] WASC 127.
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Notwithstanding that any licence may have
been issued, permit granted, or approval given
under this Act in relation to any firearm or
ammunition of that kind, the Governor, on the
recommendation of the Commissioner, may, in
relation to any firearm or ammunition which is,
because of its nature or characteristics, of a kind
requiring the exercise of special precautions and
which is named, or falls within a description given
in, or is otherwise identified by, those regulations,
make regulations:

(@) directing that no licence, permit or approval
relating thereto shall be issued or given;

(b) directing that no licence, permit or approval
relating thereto shall be capable of being
renewed after a date specified in the
regulations; or

(c) otherwise making such provision as may be
expedient in relation thereto,

and for the purposes of section 22 the exercise of
any power pursuant to those regulations shall not
be taken to have been a decision made by or on
behalf of the Commissioner.*®°

Section 22 of the Firearms Act provides that a
‘decision’ includes a restriction, limitation or condition
imposed under the Act*' and also provides that a
person aggrieved by a decision made by or on behalf
of the Police Commissioner may apply to the SAT for
a review of the decision.*®? In Killen v Commissioner
of Police,** the Supreme Court held that the
italicised words in section 6(1a) above ‘clearly convey
Parliament’s intention that the SAT would not engage
in any review (that is, any merits review) of a decision
made in the exercise of a power under reg 26B(2)
(@).4%% In that case, the Supreme Court concluded
that ‘any challenge [the appellant] may have wished
to make to the validity of the respondent’s decision
should have been pursued through an application
for judicial review'.*% It should be noted that judicial
review is narrower in scope than merits review of the
kind undertaken by the SAT.

The Commission considers it desirable that more
certainty be provided to applicants for firearms
licences as to whether a firearm they seek to purchase
will be determined to be a prohibited firearm. Such
certainty would also assist firearms dealers.

It appears that some efforts are being made to
provide more certainty in terms of the definition of
Category D firearms and in terms of regulation 26B(2)

400 Firearms Act 1973 (WA), s 6(1a), emphasis added.
401  Firearms Act 1973 (WA), s 22(1
402  Firearms Act 1973 (WA), s 22(2).

403 [2014] WASC 127

404  Killen v Commissioner of Police [2014] WASC 127 per Pritchard J at [42].
405  Killen v Commissioner of Police [2014] WASC 127 per Pritchard J at [45].
406 Extract from Hansard, Legislative Council, 19 February 2015, 404b.

(@)- On 19 February 2015, a Parliamentary Question
from the Hon Rick Mazza MLC for the Minister for
Police included the following questions, which relate
to the definition of Category D firearms:

e Can the Minister advise what criteria are used to
determine a ‘military appearance’?

e Can the Minister advise who determines these
characteristics?

e Can the Minister advise where this information
can be accessed?

In response, the Attorney General advised: ‘The
Minister for Police has requested the Commissioner
of Police to develop a policy document outlining
the features that should be taken into consideration
by Western Australia Police licensing enforcement
division officers when assessing whether a firearm is
a self-loading centre-fire rifle designed or adapted
for military purposes or a firearm that substantially
duplicates such a firearm in design, function or
appearance. This policy document has not been
finalised".4%®

The Commission agrees that certainty about the way
in which the appearance of firearms is assessed for
the purposes of determining whether a firearm falls
into Category D would be beneficial. It would also be
of assistance if guidance were provided as to how it
is determined whether a firearm ‘closely resembles’
a prohibited firearm for the purposes of regulation
26B(2)(a).

Possible options which might provide certainty to
applicants for licences under the Firearms Act include
aregister of unacceptable firearms (whether provided
to the public at large or simply to firearms dealers), or
a pre-approval process by which an applicant could
submit a question about a firearm he or she wished
to purchase prior to making a formal application.

Western Australia Police has advised that the ‘creation
of a register ... has merit however once adopted by
police, would mean the constant update and conflict
with firearm-related businesses attempting to place
new firearms on the market. Importers are constantly
looking for new firearm types in overseas countries
and new firearm concepts are a continuous problem’.
Western Australia Police also noted that there ‘would
be a cost in developing any register, especially if
access is allowed to dealers or the general public’.4%

As to pre-approval, Western Australia Police has
advised that this could only be applied to the firearm

407 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 8.
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type, as when assessing an applicant’s suitability there
could be issues not known to police until probity
checks are performed.°®

Over the last three financial years there has only been
one application refusal on the basis of regulation
26B*%. The Commission nevertheless considers that
a formal ability to seek pre-approval in respect of a
particular firearm (to determine whether it would be
assessed as falling under regulation 26 or regulation
26B) may be of use in addressing the uncertainty that
concerns applicants for firearms licences. Such pre-
approval could also address the question whether
a particular firearm would be said to fall within the
definition of a Category D1 firearm, which as noted
above also refers to a firearm'’s ‘design, function, or
appearance’.*' It would also be useful for reasons
to be provided for the determination made at pre-
approval stage.

Proposal 8:

e that Western Australia Police formally
adopt and publically release a policy that
provides certainty about the way in which
the appearance of firearms is assessed to
determine whether it ‘closely resembles’
prohibited firearms in design, function or
appearance;

e provision be made for a formal pre-
approval process for individual firearms
to determine whether they fall under
regulation 26, regulation 26B, or Category
D1 of the Firearms Regulations 1974 (WA),
and that written reasons be given for such
determinations; and

e any decision made under regulation 26B(2)
(@) be included as a ‘decision’ for the
purposes of section 22 in order for the
applicant to seek a review of the decision in
the SAT.

7.6  Antique mechanism firearms

Following amendments made in 2004, the Firearms
Act provides that a person who is in possession of,
or carries but does not use, an ‘antique mechanism

firearm’ does not require a licence.*? ‘Antique
mechanism firearm’ is defined as ‘a muzzle-loading
firearm (including a percussion lock handgun that is
muzzle-loading) manufactured before 1900 that uses
black powder to propel a shot, bullet, or other missile
except that it does not include a breech-loading
firearm, a firearm with revolving chambers or barrels,
or a cannon’.4B

It is thought that the reasoning behind this definition
stems from the fact that ‘firearms manufactured
after 1900 used powder in a cartridge, which was the
beginning of the modern-day firearm’.4* In addition,
Western Australia Police considers that ‘the value of
antique firearms generally excludes the actual use of
such weapons for fear of damage, particularly as age
can add to the fragility of parts and mechanisms’.#'>

The 1996 National Firearms Agreement provides that
‘all operating firearms’ owned by collectors ‘should
be subject to the same level of regulation as any
other operating firearm’.4'® This was subsequently
qualified; it was agreed as between jurisdictions
that each would consider whether the licensing and
registration of collectors’ firearms manufactured
before 1900, for which ammunition was not
commercially available, was necessary.*”” In Western
Australia, antiqgue mechanism firearms are neither
licensed nor registered.

However, although ‘antique mechanism firearms’ are
not subject to the licensing regime in the Firearms
Act, they still fall within the Act's definition of
‘firearm’ and are therefore subject to the same
storage requirements as other firearms.#’® These
firearms, considered to be collectors’ items, cannot
therefore be stored over the fireplace or otherwise
displayed. Some owners of ‘antique mechanism
firearms’ posit that this is anomalous, and ask why
a firearm not deemed harmful enough to require
regulation must still be stored in the same manner as
a licensed firearm.*® By implication, these firearms do
not present such a risk that they require licencing and
therefore the oversight of Western Australia Police,
but they are still dangerous enough that they must
be locked up in secure storage. Some stakeholders
see this position as internally contradictory. Western
Australia Police considers that there is a need to
secure such firearms as they can still fire a shot or

408 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 8.
409 Correspondence from GE Dreibergs, Deputy Commissioner of Western Australia Police (Specialist Services), 20 July 2015, 1.

410  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 7.
411 Firearms Amendment Act 2004 (WA), s 11.

412 Firearms Act 1973 (WA), s 8(1) (mc).

413 Firearms Act 1973 (WA), s 8(2).

414 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 19.
415  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
416  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 4, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

417  Davies M and Mouzos J, Australian Institute of Criminology Special Report, June 2007, 26, accessed at http://www.aic.gov.au/media_library/publications/special/003/firearms-

legislative-review.pdf.

418  'Antique mechanism firearms’ are not excluded from the definition of ‘firearm’ in section 4 of the Firearms Act 1973 (WA); their exclusion from the licensing regime is done by
way of an exemption in section 8(1)(mc) of the Act. The Firearms Regulations 1974 (WA) regulation 11A(1) provides that ‘a person entitled to possess firearms or ammunition of
any kind is to ensure that the firearms or ammunition are stored in accordance with this regulation’ [emphasis added].

419  Conversation with Dr Leo Laden, 16 December 2014.
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missile, are therefore still regarded as dangerous and
need to be secured.*?®

The only way to remove ‘antique mechanism firearms’
from the storage requirements of the Firearms
Regulations would be to render them inoperable,**
which is not an attractive proposition for collectors.
Inoperable firearms are discussed at paragraph 7.7.

7.6.1 Antique firearms that are not ‘antique
mechanism firearms’

The definition of ‘antique mechanism firearm’ is
specific; it does not include all firearms manufactured
before 1900. Some firearms owners submit that
some antique firearms which are not muzzle-loading
(@and therefore do not fit within the definition) are
in effect harmless as there is no ability to load them
with ammunition. It has for instance been suggested
that ‘most of the cartridge breech-loading firearms
made before 1900 use ammunitions that are no
longer available’ and suggested that all breech-
loading firearms made before 1900 that do not
use commercially available ammunition should be
exempt from licensing or registration.*?? Stakeholders
contend that it is inconsistent that unserviceable pre-
1900 firearms (that is, firearms in respect of which
ammunition is not commercially available and which
therefore cannot be used as firearms) require a licence
whereas a (non-working) replica does not, given that
‘[bloth items are equally useless as firearms'.4%

In addition, collectors of antique firearms (which
are not ‘antique mechanism firearms') object to the
need to apply for and maintain collectors’ licences in
respect of these items. Some of these stakeholders
ask explicitly for evidence that such firearms are
dangerous, querying the need to licence and lock
away what are characterised as collectors’ items and
curios.*?* The Commission has also been advised that
there is ‘absolutely no evidence to show that antique
firearms and copies of antiques have ever been used
in criminal activities'.**

If a person wishes to possess a firearm that does not
fall into the definition of an ‘antique mechanism
firearm’ but which is said to be unusable owing to
the lack of available ammunition, and does not
wish to obtain a collectors’ licence, he or she has
the option of rendering the firearm inoperable and

therefore removing it from the scope of the Firearms
Act altogether. However, this course of action is
not preferred by collectors, as rendering firearms
inoperable makes them less aesthetically pleasing
and diminishes their historical interest.*?*

It should be noted that, when originally passed, the
Firearms Act made provision for ‘curio licences’. The
Act provided that the Police Commissioner ‘may in his
discretion classify and licence as a firearm curio’ the
following items:

e any firearm manufactured in or before the year
1900;4%7

e any firearm designed to use rimfire, pinfire or
centre fire ammunition of a kind not obtainable
commercially;**®or

e any other firearm, including any replica of a
firearm of the kinds referred to above, which can
be shown to be a collector’s item or of especially
sentimental value to the owner.*?°

These provisions were amended in 1996, and
Collectors’ Licences replaced Curio Licences.®*® The
definition of ‘antique mechanism firearm’ was
subsequently included in the Act in 2004 to provide
that not all antique firearms required licences; the
words ‘except that it does not include a breech-
loading firearm, a firearm with revolving chambers
or barrels, or a cannon’ were added by parliament in
order to ‘tighten’ the definition.**'

It would be possible for the Firearms Act to adopt
a broader definition of ‘antique firearms’ that takes
into account the lack of commercially available
ammunition, as some other Australian jurisdictions
do, and as the Act previously did in the definition
of ‘firearm curio’. The Firearms Act 1977 (SA) defines
‘antique firearm’ to mean a firearm that was
manufactured before 1900, is kept solely for curiosity,
display or ornamental purposes, is not used to fire
projectiles, and:

¢ inthecaseofafirearmotherthanaClassH firearm,
is designed to fire breech-loading cartridges
and is not a firearm for which live rounds of
ammunition are commercially manufactured
factory loaded; or is not designed to fire breech-
loading cartridges; or

420 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
421 Firearms which have been rendered inoperable are classed as ‘controlled weapons’ rather than firearms (see Weapons Regulations 1999 (WA), Schedule 2, Item 10), and are not

subject to any storage requirements.
422 Submission from Dr Leo Laden, 18 June 2014, 2.

423 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 6.

424 Conversation with Leo Laden, 16 December 2014.
425  Correspondence from Dr Leo Laden, 5 January 2015.

426 Conversation with Leo Laden, 16 December 2014. During debates on the Firearms Amendment Bill 2003, the then Police Minister, Ms Michelle Roberts, advised Parliament that
the ‘strong belief of collectors is that in disarming an antique firearm, essentially it is turned into a valueless, inert piece of metal and its value is completely destroyed’; Extract

from Hansard, Legislative Assembly Thursday 4 March 2004, 18.
427  Firearms Act 1973 (WA), s 15(1)(a) [repealed].
428  Firearms Act 1973 (WA), s 15(1)(b) [repealed].
429  Firearms Act 1973 (WA), s 15(1)(c) [repealed].
430  Firearms Amendment Act 1996 (WA), s 15(2).
431  Extract from Hansard 11 November 2004, Legislative Council, (p7972b-7978a), 3.
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¢ in the case of a Class H firearm, is a handgun
designed or altered to fire by means of a flintlock,
matchlock, wheel-lock or other system used
prior to the use of percussion caps as a means of
ignition,

and includes a receiver of such a firearm.*3? Items
that fit within this definition are specifically excluded
from the definition of ‘firearm’ in the Firearms Act
1977 (SA)**3 and therefore do not require a licence.

The Firearms Act 1996 (NSW) also provides that a
person is exempt from any requirement under the Act
to hold a licence or permit in respect of the possession
of an antique firearm,*** other than a revolver,#*
and that an antique firearm is not required to be
registered.**® The Firearms Act 1996 (NSW) defines
‘antique firearm’ as any firearm manufactured before
1900 that:

¢ in the case of a firearm other than a pistol, is not
capable of discharging breech-loaded metallic
cartridges, or is a firearm the ammunition for
which is determined by the Commissioner to be
ammunition that is not commercially available, or

¢ inthe case of a pistol, is not capable of discharging
breech-loaded metallic cartridges.*’

In the Australian Capital Territory, firearms (other
than percussion-fired pistols) that were manufactured
before 1900 and for which ammunition is not readily
commercially available are excluded from the
definition of ‘firearm’.43®

The Firearms Act 1996 (Vic) adopts a broader
definition of ‘antique handgun’ as a handgun
manufactured before 1 January 1900 that uses
percussion as a means of ignition and that does not
take commercially available cartridge ammunition,*3®
and provides that licences may be obtained in respect
of such items.**° However, the Firearms Act 1996 (Vic)
also provides that it does not apply to a firearm that
was manufactured before 1900 if:

(@) in the case of any such firearm that is a longarm—
(i) it does not take cartridge ammunition; or
(i) if it does take cartridge ammunition, the
cartridge ammunition that it takes is not
commercially available; or

432  Firearms Act 1977 (SA), s 5(1).
433 Firearms Act 1977 (SA), s 5(1).

(b) the firearm—
(i) is not a handgun of a type that uses
percussion, or methods developed during or
after the development of percussion, as a
means of ignition; or
(i) is a single shot antique handgun.**'

One possible objection to a definition that considers
whether ammunition is commercially available is the
possibility that people may manufacture their own
ammunition.

The 2008 Police Review asked stakeholders whether all
pre-1900 firearms that did not use ‘fixed ammunition’
should be exempt from licensing and/or registration.
Of those who responded to the Western Australia
Police Discussion and Submission Paper, 63.2% said
yes, 27% said no, and 9.8% were undecided.** The
review made no recommendations on this matter.

Western Australia Police advises that it is ‘not
convinced there is such a thing as ammunition
not commercially available’ but that in any event,
‘even if a particular type of ammunition was not
commercially available it does not necessarily mean
the ammunition is not available; it could simply
be available through non-commercial means'.**
Western Australia Police has also noted that ‘it could
be impractical to implement or adopt such a regime
should non-commercial ammunition eventually
become commercially available’.#** In addition,
Western Australia Police notes that ‘some shooters
prefer to reload their used casings and this is common
practice for target shooters’. Western Australia Police
suggests that the ‘process of reloading used casings is
not a complicated process and persons in possession
of used casings from so-called non-commercially
available ammunition could be able to reload them’.445

Question 7:

e Should the definition of ‘antique mechanism
firearm’ in the Firearms Act 1973 (WA) be
amended so that it is not limited to breech-
loading firearms but also includes firearms
manufactured before 1900 for which
ammunition is not commercially available?

434 Firearms Act 1996 (NSW), s 6A(1). This section provides, however, that a licence or permit will still be required to use any such firearm.
435 The Act defines ‘antique revolver’ to mean ‘an antique firearm that is a percussion lock pistol equipped with a revolving cylinder’; see Firearms Act 1996 (NSW), s 6A(7).

436 Firearms Act 1996 (NSW), s 6A(2).
437  Firearms Act 1996 (NSW), s 6A(7).

438 See Firearms Regulation 2008 (ACT), r 6(1)(b), in conjunction with Firearms Act 1996 (ACT), s 6(2)(a).

439  Firearms Act 1996 (Vic), s 3(1).

440  Firearms Act 1996 (Vic), s 21B(1) provides that the Chief Commissioner may license a person to possess or carry antique handguns (that are not single shot antique handguns) for

the purpose of collecting any such handguns.
441  Firearms Act 1996 (Vic), s 3(4).

442 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, Annexure A, 39.

443  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
444  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
445  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
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7.6.2 Working replicas of ‘antique mechanism
firearms’

Another relevant issue is that of replicas. A non-
working replica of any firearm will not be classed
as a firearm;**¢ it will be an ‘imitation firearm’ and
therefore a controlled weapon pursuant to the
Weapons Regulations 1999 (WA).*4

However, working replicas of antique firearms are
also commercially available. Working replicas of
‘antique mechanism firearms’ pose another particular
issue. Although these replicas may be identical in
every way to the original firearms, and may in fact
be difficult to differentiate from the originals,**®they
will be excluded from the Firearms Act definition of
‘antique mechanism firearm’ if they were made after
1900.

It has been submitted that it is anomalous that exact
working replicas of antique muzzle-loading firearms,
which are cheaper than the originals but in other
respects identical, require licences. Stakeholders
submit that this position is illogical, on the basis that
‘[ilf it is considered that original muzzle-loading
[firearms] are of no threat to society and no practical
use to criminals, it would also be sensible to exempt
these excellent replicas as well’.***This proposal makes
intuitive sense; if one item is deemed not to require
licensing, why should an exact replica of that item be
subject to a regulatory regime?

However, in 2004 Parliament deliberately included
in the definition of ‘antique mechanism firearm’
the words ‘manufactured before 1900’ in order to
exclude replicas from the definition.**® As it is, the
exemption is clearly a narrow one that provides some
flexibility to collectors of genuine antique firearms,
where those antique firearms meet particular criteria.

The Commission notes that extending the definition
of ‘antique mechanism firearm’ to include replicas
produced after 1900, and up to the present day and
beyond, could substantially increase the number of
working firearms that could be legally possessed
without any licence. ‘Antique mechanism firearms’
manufactured prior to 1900 are self-evidently limited
in number; the same cannot be said for working
replicas. It is not possible to estimate how many extra
firearms might ultimately fall beyond the scope of
Western Australia’s regulatory scheme if working
replicas were to be included in the definition of

‘antique mechanism firearm’, and this kind of
proliferation is arguably contrary to the aims of the
Firearms Act.

In addition, Western Australia Police has advised that
the use of modern technologies and metals enhances
the capabilities of replicas, notwithstanding that the
replicas use antique mechanisms, and contends that
on this basis they should be subject to a licensing
regime. Further, replica antique firearms ‘do not have
the same value or fragility as original antiques’ and
are ‘designed to be used for competitions or other
events'.*' This distinguishes them from original
antique mechanism firearms, which may be too
fragile to be used and are possessed as collectors’
items.

As it stands, there are three ways in which the issue
of 'antique mechanism firearms’ and replica ‘antique
mechanism firearms’ could be dealt with, as set out in
the alternative proposals below:

Question 8:
e Should working replicas of ‘antique
mechanism firearms’, like ‘antique

mechanism firearms’ themselves, be exempt
from the licensing requirements of the
Firearms Act 1973 (WA);

e the exemption in section 8(1)(mc) of the
Firearms Act 1973 (WA) that applies to
‘antique mechanism firearms' be removed
so that these firearms also require licences
under the Firearms Act 1973 (WA), just as
working replicas of these firearms require
licences; or

e the status quo remain in place so that
‘antique mechanism firearms’ are exempt
from the licensing requirements of the
Firearms Act 1973 (WA) but working replicas
of these firearms are not exempt.

7.7 Inoperable firearms

Inoperable firearms are not regulated by the Firearms
Act, as the definition of ‘firearm’ requires that the
items be functional.? Firearms which have been
rendered inoperable are instead classed as ‘imitation
firearms’ which are ‘controlled weapons’ under

446 A non-working replica cannot be classed as a firearm as the definition of ‘firearm’ in section 4 of the Firearms Act 1973 (WA) includes ‘any lethal firearm and any other weapon of
any description from which any shot, bullet, or other missile can be discharged or propelled or which, by any alteration in the construction or fabric thereof, can be made capable
of discharging or propelling any shot, bullet or other missile, but does not include anything that is prescribed in regulations under the Weapons Act 1999 to be a prohibited

weapon or a controlled weapon’ [emphasis added].
447  Weapons Regulations 1999 (WA), Schedule 2, Item 10.
448 Correspondence from Dr Leo Laden, 5 January 2015.

449  Submission from Dr Leo Laden, 18 June 2014, 2. See also Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 6.
450 The Hon Nick Griffiths, then Minister for Housing and Works, advised Parliament that this amendment had been made in committee to ‘tighten this provision by not allowing
such exemptions to occur unless the firearm was manufactured prior to 1900. That is, | am advised, to ensure that only so-called genuine antique firearms are exempted’; see

Extract from Hansard 11 November 2004, Legislative Council, (p7972b-7978a), 3.

451  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 20.
452 Firearms Act 1973 (WA), s 4 provides that ‘firearm’ includes ‘includes any lethal firearm and any other weapon of any description from which any shot, bullet, or other missile can
be discharged or propelled or which, by any alteration in the construction or fabric thereof, can be made capable of discharging or propelling any shot, bullet or other missile ..."

[emphasis added].
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the Weapons Regulations 1999 (WA).**3 There are
no storage requirements applicable to inoperable
firearms, however improper use of such items can
result in criminal sanctions.*>*

The 2008 Police Review recommended that ‘the
specifications for rendering firearms innocuous be
included in legislation and that there is a requirement
for certification of the work undertaken to ensure
consistency of application’.**> The review noted that
the ‘definition of a firearm in the Firearms Act is
such that if a firearm is made no longer capable of
discharging or propelling any shot, bullet or other
missile then it is no longer a firearm and therefore no
longer requires licensing’.#>

The 2008 Police Review proposed that certain steps of
this process be legislatively prescribed, for instance,
that it should be mandatory that the repairer or
manufacturer making the firearm innocuous be
licensed; that following the procedure the firearm
not be capable of being made operable again; and
that the repairer or manufacturer stamp or engrave
the firearm with the date and their licence number.
It concluded that including such specifications in the
Act would ensure that ‘consistency is maintained
in the process of rendering a firearm innocuous’,
which would prevent people rendering their firearms
innocuous through a non-licensed repairer or
manufacturer, and would inform police of who has
rendered a firearm innocuous.*’

No amendments were made to implement this
recommendation. Western Australia Police has
subsequently advised that firearms which have
been rendered inoperable are said to have been
‘rendered innocuous’, and that for a firearm to be
rendered innocuous the work must be carried out by
a licensed firearm dealer, repairer or manufacturer,
who must then provide a certificate to Western
Australia Police.**® When the certificate is received,
the firearm is removed from the licensing system.
Western Australia Police note further that ‘once
correctly modified, a firearm cannot be returned to
the original condition without a full rebuild of the
firearm, in effect a new firearm’.#°

In the Northern Territory, as in Western Australia,
references are made to firearms being rendered
permanently inoperable, but no further guidance is
provided.*®® However, in South Australia the Registrar
is empowered to stipulate how a firearm may be
rendered unusable,*®" in the Australian Capital
Territory, the Minister may make guidelines about
making firearms inoperable,*? and in Victoria, it is an
offence for a person to render a firearm or firearm
part inoperable unless he or she does so in a manner
approved by the Chief Commissioner.#6* In addition,
New South Wales,** Tasmania*® and Queensland?t®
prescribe the manner in which firearms must be
rendered inoperable in subsidiary legislation,
providing detailed and specific information. In
Queensland, the Weapons Act 1990 (Qld) also
provides that a firearm will not be taken to be
permanently inoperable unless a licensed armourer
or person approved by the Commissioner certifies, in
the approved form, that the firearm is incapable of
being discharged.**’

In Western Australia, no such official guidance is
provided. Again, the significance of rendering a
firearm inoperable is that it thereby ceases to be
a 'firearm’ as defined by the Firearms Act. Such
firearms are not removed from regulatory oversight
altogether, as they then fall under the Weapons Act
1999 (WA). However, the Commission considers that
there ought to be certainty as to what must be done
to a firearm officially to render itinoperable. The need
for certainty is particularly acute given the possibility
of disagreement as between individuals and Western
Australia Police as to whether a firearm is inoperable.
Any difference of opinion as to whether a firearm has
been adequately rendered permanently inoperable
(for instance, whether it would be possible to render
the firearm operable again)*%® would in effect be a
dispute as to whether an item constituted a firearm
or not; this is a matter on which certainty is plainly
desirable.

Relevantly, the recent report of the Senate Legal and
Constitutional Affairs Reference Committee on the
ability of Australian law enforcement authorities to
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Weapons Regulations 1999 (WA) Schedule 2 Item 10 provides that an ‘imitation firearm’ is a controlled weapon, and defines it as ‘an article, not being an article that is clearly a
toy, that has the appearance of being a firearm but is not capable of discharging a missile’.

Subject to particular exceptions, a person who carries or possesses a controlled weapon without lawful excuse commits an offence punishable by two years' imprisonment and a
$24,000 fine; see Weapons Act 1999 (WA), s 7(1). Further, a person who has a lawful excuse to carry or possess a controlled weapon commits an offence with the same penalty
if he or she does so in a manner that could reasonably be expected to cause someone to be injured or disabled, or to fear that someone will be injured or disabled; see Weapons
Act 1999 (WA), s 7(2).

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 21-22.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 21.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 21.

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 21.

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 21.

Firearms Regulations (NT), r 19(a).

Firearms Act 1977 (SA), s 5 defines ‘firearm’ to include ‘any device which, if in working order, would be a firearm within the meaning of this definition (except such a device that
has been rendered unusable in a manner stipulated in the regulations or by the Registrar)".

Firearms Act 1996 (ACT), s 37(4)(b).

Firearms Act 1996 (Vic), s 134(4).

Firearms Act 1996 (NSW), s 20(a), Firearms Regulation 2006 (NSW), r 34(3)-(6).

Firearms Regulations 2006 (Tas) r 10(1)-(7).

Weapons Act 1990 (Qld), s 7(1), Weapons Regulation 1996 (Qld), r 73 and Schedule 2A.

Weapons Act 1990 (Qld), s 7(2). The Act further provides at s 7(3) that the Commissioner may approve a person for subsection (2) only if the Commissioner is satisfied the person
has the necessary expertise or experience to certify that a firearm is incapable of being discharged.

The definition of ‘firearm” in section 4 of the Firearms Act 1973 (WA) includes ‘any lethal firearm and any other weapon of any description...which, by any alteration in the
construction or fabric thereof, can be made capable of discharging or propelling any shot, bullet or other missile’. A firearm which has been inadequately rendered inoperable

arguably would fit within this definition.
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eliminate gun-related violence in the community,
discussed at paragraph 16.2 in this Discussion Paper,
considered this issue. The report noted that there
was no uniform requirement as to the method used
to deactivate a firearm. The report cited information
from the Australian Federal Police that: ‘What we
are pursuing at the moment is the adoption of a
national standard so that all jurisdictions actually
deactivate the same way. The [Australian Federal
Police] standard is being used as a model because it
expresses very specifically how that would occur. That
is being pursued through the firearms and weapons
policy working group."°

The Legal and Constitutional Affairs Reference
Committee also noted with concern that some
states, including Western Australia, do not include
deactivated/inoperable firearms in their definition
of ‘firearm™°and do not require that such items be
registered.The Committee observedthatoncefirearms
arerendered inoperable, removed from the definition
of ‘firearm’ and not required to be registered, such
firearms ‘no longer form part of the legal firearm
market and may in some circumstances end up being
diverted to the illicit market’. Of particular concern
to the Committee was the possibility that deactivated
firearms could be reactivated,”' and the Committee
also ‘accept[ed] that inconsistencies in this area have
led to cases where firearms have been diverted to the
illicit market’.#’2 Relevantly, Western Australia Police
notes that in some jurisdictions ‘innocuous firearms
have been located by police “re-birthed”, with little
work carried out’.4”

Ultimately, as discussed below at paragraph 16.2, the
Committee recommended that the 1996 National
Firearms Agreement be updated to implement
nationally consistent regulation in the areas of
firearms, firearm parts and firearm accessories;
ammunition; and the storage of firearms.*”* The
alternative report, Report by a Majority of Senators
Attending the Inquiry, opposed this recommendation
on the basis that ‘these matters should remain [the]
responsibility for state and territory governments'.*”

The issue raised by the Committee regarding
registration of deactivated firearms merits
consideration. Although they are incapable of being
fired, inoperable firearms can still be used to cause
harm to the community. The use of such an item to
threaten a person, such as during the course of an
armed robbery, is viewed seriously within our criminal
system. For instance, in the case of Gullello v R [2005]
WASCA 12, which concerned an unsuccessful appeal
against a sentence imposed in respect of a number
of charges (including charges of armed robbery),
Murray J noted: ‘It was said on the applicant’s behalf
that the firearm used had been modified so that it
could not be fired, but clearly that could provide no
mitigation of punishment. To say that that has been
done attracts the obvious retort that those who
were the victims of the commission of the offence,
put in fear by being menaced with a firearm, were
unaware that they would not be shot’.*’®¢ Wheeler
J agreed, but observed that in her view ‘the use of
a firearm which was able to be fired would have
been an aggravating circumstance, since that would
demonstrate astill greater degree of criminality and of
risk to the public’.#’7 She noted further that ‘personal
violence was employed in circumstances where, the
complainant in each case being outnumbered and
being faced with a firearm, each complainant would
have been unable to make any effective self-defence.
Those attacks must have been terrifying experiences
for the victims of them’.478

Itis clearly possible for inoperable firearms to be used
in serious criminal offences even where they cannot
be discharged. It should also be noted that in Western
Australia there are no storage requirements imposed
on firearms that have been rendered inoperable.
It is worth asking, therefore, whether the present
classification of inoperable firearms as ‘imitation
firearms’ not falling within the purview of the
Firearms Act should be reconsidered. In particular, it
is worth exploring whether prohibited firearms that
have been rendered inoperable should be included
in the definition of ‘firearm’ due to their potential to
cause fear, as discussed in the context of regulation
26B(2)(a) at paragraph 7.5.3 above.
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Assistant Commissioner Slater, Australian Federal Police, Committee Hansard, 31 October 2014, 71, cited in Senate Standing Committees on Legal and Constitutional Affairs,
Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9 April 2015, 55, accessed at http://www.aph.gov.au/~/media/
Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Some other jurisdictions have adopted definitions of ‘firearm’ that specifically include firearms that are no longer operational or are not in working order; see Firearms Act 1996
(ACT), s 6; Firearms Act (Vic), s 3(1); Firearms Act 1996 (Tas), s 3; Firearms Act 1996 (NSW), s 4; and Firearms Act (NT), s 3(1). Firearms Regulations 2008 (SA) r 5 also provides
that certain imitation firearms are included within the definition of ‘firearm’ in the Firearms Act 1977 (SA). This regulation defines a ‘regulated imitation firearm’ as an item that
contains a mechanism that imitates the loading mechanism or firing mechanism of a firearm, or an item that is an imitation of the receiver of a firearm, other than an item that is
a children’s toy or a novelty item or an item determined by the Registrar not to be a regulated imitation firearm. In addition, r 5AA of the Firearms Regulations 2008 (SA) provides
that the definitions of class A, B, C, D and H firearms in section 5(1) of the Firearms Act 1977 (SA) are amended so that, if a regulated imitation firearm closely resembles a firearm
of a particular class, the class will be taken to encompass the regulated imitation firearm.

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 54, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 89, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 21.

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 3, 90, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 148, accessed at http://www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Gullello v R [2005] WASCA 12 per Murray J at [25].

Gullello v R [2005] WASCA 12 per Wheeler J at [49].

Gullello v R [2005] WASCA 12 per Wheeler J at [50].
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Western Australia Police recommends that ‘all firearm
types should be in the [Firearms Act], including
imitation firearms (except something that is clearly a
toy) and those which have been rendered innocuous,
even though they are, by definition, not a firearm’.47°
Western Australia Police observes that this change
would involve removing ‘Imitation Firearms’ from the
Weapons Regulations 1999 (WA) and creating a permit
scheme for imitation firearms within the Firearms
Act. Western Australia Police suggests, further, that
firearms which have been rendered innocuous ‘could
fit within the licensing regime similar to the category
of a collectors licence’, which would have the effect
that ‘everything firearms-related would be contained
within a single piece of legislation’.#&

The Commission considers that the treatment of
inoperable firearms/imitation firearms in Western
Australia is worth exploring, and has sought views
about this issue below.

Proposal 9:

that Western Australia Police participate in
adopting a national standard for the means of
making firearms inoperable, and that ultimately
this standard be prescribed in the Firearms
Regulations 1974 (WA).

Question 9(a):

How should inoperable firearms be treated? In
particular:

e should all firearms that have been
permanently rendered inoperable be
included in the definition of ‘firearm’ in the
Firearms Act 1973 (WA);

e should prohibited firearms (as defined in
Regulation 26) that have been permanently
rendered inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA); or

e should the status quo remain, so that
firearms that have been permanently
rendered inoperable continue to be
excluded from the definition of ‘firearm’ in
the Firearms Act 1973 (WA) and regulated
under the Weapons Act 1999 (WA)?

Question 9(b):

Should provision be made to allow firearms to
be made temporarily inoperable and if so:

what methods might be acceptable to
temporarily render firearms inoperable;

what role, if any, should Western Australia
Police have in temporarily rendering a
firearm inoperable;

in what circumstances might it be acceptable
toreverse atemporaryrendering of a firearm
inoperable and who should be authorised to
do so;

should all firearms that have been rendered
temporarily inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA);

should prohibited firearms (as defined in
Regulation 26) that have been temporarily
rendered inoperable be included in the
definition of ‘firearm’ in the Firearms Act
1973 (WA); or

should the status quo remain, so that
firearms that have been temporarily
rendered inoperable continue to be
excluded from the definition of ‘firearm’ in
the Firearms Act 1973 (WA) and regulated
under the Weapons Act 1999 (WA)?

Question 9(c):

Should the Firearms Act 1973 (WA) be
amended to provide that it is an offence
to render operable a firearm that has been
rendered inoperable, unless with prior
approval of the Police Commissioner?

479 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 14.
480 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 14.
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Since 1996, the ‘fit and proper person’ test has been a
standard feature of all firearms legislation in Australia.
In Western Australia, the Firearms Act 1973 (WA)
provides that the Police Commissioner cannot grant
an approval or permit or issue a licence to a person
if the Commissioner is of the opinion that the person
is not a fit and proper person to hold the approval,
permit, or licence.*® The Commissioner is also unable
to grant an approval or permit or issue a licence to a
person if the Commissioner is of the opinion that it
is not desirable in the interests of public safety to do
50.482

Where the Police Commissioner is satisfied that the
person has a history of, or a tendency towards, violent
behaviour, the Commissioner may take it into account
in deciding whether an applicant is a fit and proper
person.*®The Firearms Act section 11(3) provides that
it shall be sufficient grounds for forming an opinion
that a person is not a fit and proper person if the
Commissioner:

e s satisfied that at any time within the period
of five years before the person applies for the
approval, permit or licence, the person was
convicted of an offence involving assault with
a weapon,** an offence involving violence,**
or any offence under the Firearms Act,*® or a
violence restraining order was made against the
person;*®

e is satisfied that the person fails to meet
standards of mental or physical fitness that the
Commissioner considers necessary for the person
to hold the approval, licence or permit;*® or

e suspects, on the basis of an intelligence report or
other information held in relation to the person,
that the person is a threat to public safety.*®

481  Firearms Act 1973
482  Firearms Act 1973
483 Firearms Act 1973
484  Firearms Act 1973
485  Firearms Act 1973
486  Firearms Act 1973
487  Firearms Act 1973 (W.
488  Firearms Act 1973 (WA
489  Firearms Act 1973 (WA), s 11(

s

(WA), s 11(
(WA), s 11(
(WA), s 11(
(WA), s 11(
(WA), s 11(
(WA), s 11(
(WA), s 11(
(WA), s 11(

The Act also specifies that the Police Commissioner
may form an opinion that a person is a fit and proper
person to hold an approval, permit or licence under
the Firearms Act in a case in which the Commissioner
has a sufficient ground under section 11(3) for forming
the contrary opinion.*°The considerations in section
11(3) do not limit the Commissioner’s ability to take
into account convictions or orders made outside the
five-year period, or any other thing.**'

The Firearms Act also provides that before the Police
Commissioner grants or issues a permit, licence or
approval, he or she must ensure that, for the purpose
of forming an opinion as to whether the person is a
fit and proper person:

e reference has been made where practicable to
relevant criminal records held by police in Western
Australia and elsewhere in Australia;**?

e if there is any apparently reliable indicator that
the person may not meet required standards of
mental or physical fitness,* sufficient evidence
has been provided to the Commissioner to satisfy
him or her that the person does meet those
standards;**and

e if there is any apparently reliable indication that
for any other reason the person may not be a fit
and proper person to hold the licence, permit or
approval, sufficient evidence has been provided
to the Commissioner to satisfy him or her that
the person is a fit and proper person to hold the
licence, permit or approval.*®®

The Act provides that the evidence that the Police
Commissioner may require in order to satisfy himself
or herself that the person meets required standards
of mental or physical fitness may include a certificate
from a medical practitioner.*® On receiving such a

information relied on under subsection (3)(c) unless the disclosure is required under the State Administrative Tribunal Act 2004 (WA).

490 Firearms Act 1973 (WA), s 11(5).

491  Firearms Act 1973 (WA), s 11(6).

492  Firearms Act 1973 (WA), s 18(4a)(a).

493  As set out in section 11(3)(b) of the Firearms Act 1973 (WA).
494 Firearms Act 1973 (WA), s 18(4a)(b).

495  Firearms Act 1973 (WA), s 18(4a)(c).

496  Firearms Act 1973 (WA), s 18(4b).
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certificate, the Commissioner may request any further
information from the medical practitioner that
the Commissioner considers relevant, and nothing
prevents the medical practitioner from providing the
Commissioner with further information about the
person, in good faith.*’ The provision of information
in good faith as requested under the Act does not
give rise to a criminal or civil action or remedy.*®

Section 11(3) emphasises the importance of certain
offences by providing that it shall be sufficient
grounds for forming an opinion that a person is not
a fit and proper person if the Police Commissioner
is satisfied that at any time within the period of five
years before the person applies for the approval,
permit or licence:

¢ the person was convicted of an offence involving
assault with a weapon,**®

¢ the person was convicted of an offence involving
violence,*® or any offence under the Firearms
Act,* or

¢ aviolence restraining order was made against the
person.50?

Section 11(3) does not specifically mention sexual
or drug-related offences, despite the fact that the
former may be considered to be inherently violent
in nature and the latter may provide grounds for
a suspicion that a person is involved in a criminal
enterprise (for instance, where a person is convicted
of possession with intent to supply).

There may be concerns that both sexual offences
and drug offences exist on a continuum, that some
such offences are inherently less grave than others,
and that therefore the inclusion of these kinds of
offences in section 11(3) of the Firearms Act would be
unduly harsh. However, offences involving violence
may also vary greatly in nature, and room is left for
the discretion of the Police Commissioner — the Act
specifies that the Police Commissioner may form
an opinion that a person is a fit and proper person
even where he or she has a sufficient ground for
forming the contrary opinion.>®In view of the Police
Commissioner’s broad discretion and the flexibility
provided by the Act, it is proposed to include sexual
and drug offences in section 11(3) of the Act.

497  Firearms Act 1973 (WA),

498  Firearms Act 1973 (WA),

499  Firearms Act 1973 (WA), s 11(3)(a)(i)
500 Firearms Act 1973 (WA), s 11(3)(a)
501 Firearms Act 1973 (WA), s 11(3)(a)
502  Firearms Act 1973 (WA), s 11(3)(a)
503 Firearms Act 1973 (WA), s 11(5).

s 18(4¢).

(ii).
(iii).
(iv).

sgssgss
ERRR

a
a
a
a

504 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police,
505 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police,
506 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police,
507 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police,
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Proposal 10:

e that section 11(3) be amended to provide
that it shall also be sufficient grounds for
forming an opinion that a person is not a fit
and proper person if the Police Commissioner
is satisfied that at any time within the period
of five years before the person applies for
the approval, permit or licence the person
was convicted of a serious sexual or a serious
drug-related offence.

Practical application of the ‘fit and proper
person’ test

The Commission sought information from Western
Australia Police as to how the ‘fit and proper person’
requirement is implemented as a matter of practice.

The Commission understands that ‘a probity report
is conducted on all applicants for new licences by
staff within the Probity Unit and the probity report
is attached to the application and placed in the work
queue awaiting allocation to an assessor’. On average,
‘a probity check takes 10 minutes’.>%*

In regard to an applicant’'s mental fitness, the
Commission understands that this would only be
identified as an issue if there was a warning on the
police database that an applicant had mental health
problems, or if a member of the public alerted
Western Australia Police. There is some reliance on
the applicant themselves declaring any relevant
medical issues, and health professionals have some
responsibility to inform police of potential risks.>*> In
some instances, a check may be made of publically
available information, such as social media, in
assessing whether a person is ‘fit and proper’.>%

In the 12 months preceding 16 June 2015, 35
applications were refused on the ground that the
applicant did not satisfy the ‘fit and proper person’
test.>%7

The 2008 Police Review observed that the 1996
National Firearms Agreement included agreement
that each jurisdiction would introduce a 100-point
check for firearm licence applicants, similar to the
checking procedure adopted by banks. The review
noted that this had not been implemented in Western
Australia but that ‘as a matter of policy applicants

s 18(4d). This subsection also specifically provides that subsection 18(4c) has effect despite any duty of confidentiality.

16 June 2015, 15.
16 June 2015, 15. See Firearms Act 1973 (WA), s 23B.
16 June 2015, 16.
16 June 2015, 16.
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do go through a rigorous “fit and proper” check,
which includes identification verification as rigorous
as the 100-point ID check, before they are granted
a licence to possess or use a firearm’.>°® The review
recommended that the Act be amended to include a
requirement that a 100-point check is done as part of
a process to establish the bona fides of an applicant
for a licence.>*® While no amendment has been made
to the Act to implement this recommendation, under
regulation 7 of the Firearms Regulations an applicant
may be required to provide evidence of identity in
a manner approved by the Police Commissioner. In
practice it would appear that a 100-point check is
required,*'?although it is not clear to the Commission
whether this requirement has been specifically
approved by the Police Commissioner in accordance
with regulation 7.5™

Proposal 11:

e that, if it has not already occurred, a
requirement be formally approved by the
Police Commissioner under regulation 7(3)
(b) and 7B of the Firearms Regulations
1974 (WA) that an applicant for a licence,
permit, approval or authorisation under
the Firearms Act 1973 (WA) and Firearms
Regulations 1974 (WA) provide evidence of
identity based on a 100-point check, similar
to the checking procedure adopted by
banks.

8.1 Application of ‘fit and proper person’
test — case law

There are a number of SAT and Supreme Court
decisions that involve the review of decisions to
refuse licence applications, or to revoke licences,
on the basis of a person not being a ‘fit and proper
person’ to hold the licence. These decisions provide
guidance as to the content of the fit and proper
person requirement.

It is clear that the 'fit and proper person’ test is
broad in scope, and the SAT and Court have rejected
narrow interpretations of it. For instance, in Minitti v

508 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 31.
509 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 31.

Commissioner of Police,*?the Supreme Court rejected
the appellant’s suggestion that the correct test was to
ask whether a person was ‘going to harm themselves
or another person through the possession of a
licensed firearm or in the exercise of rights associated
with holding a firearm licence, or would use it for
illegal activity’>" Pullin JA, with whom Newnes JA
and Mazza JA concurred, noted that the purpose of
the expression ‘fit and proper purpose’ is ‘to give the
widest scope for judgment and for rejection of an
application for a licence’.5The SAT has also confirmed
that someone may not be a fit and proper person to
hold a firearms licence despite being technically ‘fit’
to handle a firearm responsibly and safely.>'

It has also been noted that in the context of the
Firearms Act, the phrase ‘fit and proper’ goes beyond
questions of the person’s character, and ‘takes into
account the person’s knowledge, skill and diligence
when operating and safeguarding a firearm’,
which in turn ‘explains why the Firearms Act refers
specifically to offences against the Firearms Act being
a relevant factor’.>'® Successive decisions by the SAT
also emphasise however that an applicant’s remorse
is a relevant factor to be considered in the context of
relevant prior convictions.>"

It is also sufficient grounds for forming an opinion
that a person is not a fit and proper person if the
Police Commissioner is satisfied that the person
fails to meet standards of mental or physical fitness
that the Commissioner considers necessary for the
person to hold the approval, licence or permit.>'
In Smith and Commissioner of Police,**® the SAT had
regard to the applicant’s mental state and to three
incidents specified by the Police Commissioner, and
affirmed the Commissioner’s decision not to grant
the applicant a licence on the basis that he was not
a fit and proper person. The SAT noted that ‘all
the medical records and evidence reflect that the
applicant suffers from a psychotic illness, and in the
opinion of the expert witness most involved in the
applicant’s treatment ... there is a significant risk of
future relapse’.? In that matter the SAT concluded
that a ‘person suffering from psychotic illness, and
who is assessed by qualified medical practitioners to
be a risk to others, is not a person fit to hold a firearm
licence'5?

510 See WA Police website http://www.police.wa.gov.au/Ourservices/PoliceLicensingServices/Firearms/Licenceapplications/tabid/1905/Default.aspx
511 The 100-point check is applied by Australia Post under the Common User Agreement which is approved by the Police Commissioner: per Michelle Fyfe APM, Acting Deputy

Commissioner (Specialist Services) of Western Australia Police, 4 September 2015, 2.

512 [2010] WASCA 198
513 Minitti v Commissioner of Police [2010] WASCA 198 at [10].

514 Minitti v Commissioner of Police [2010] WASCA 198 per Pullin JA at [11], citing Hughes and Vale Pty Ltd v New South Wales [No 2] (1955) 93 CLR 127, 156 and Real Estate and

Business Agents Supervisory Board v Carey [2010] WASCA 109.
515 Wignall and Commissioner of Police [2006] WASAT 206 at [320].

516  Walker and Commissioner of Police [2012] WASAT 214 at [14-15]. Regarding the seriousness of breaches of storage requirements, see also O’Dwyer and Commissioner of Police
[2008] WASAT 33 at [51-53]. Regarding the relevance of offences under the Firearms Act 1973 (WA), see also Knight and Commissioner of Police [2010] WASAT 104 at [72] and

[73].

517  Ludgate and Commissioner of Police [2013] WASAT 151 at [53] and [63]; Wally and Commissioner of Police [2014] WASAT 98 at [46].

518  Firearms Act 1973 (WA), s 11(3)(b).

519  Smith and Commissioner of Police [2011] WASAT 31

520 Smith and Commissioner of Police [2011] WASAT 31 at [32].
521 Smith and Commissioner of Police [2011] WASAT 31 at [33].
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8.2  Fit and proper person - additional
firearms

It does not appear that there are concerns among
firearms owners about the fit and proper person
test in section 11(1)(c) of the Firearms Act per se;
there appears to be broad agreement on the need to
ensure that firearms are only possessed and used by
suitable persons.

It is argued however that once a person has passed
a 'fit and proper person’ test and been granted
a licence, they should not have to undergo this
assessment again for each successive firearm they wish
to purchase. For instance, one stakeholder observed
that ‘[m]any enthusiasts licence multiple firearms each
year’ and suggests that ‘a Police Clearance should
not be required for any period of less than (say) one
year since the previous Clearance’>? Stakeholders
note that it is possible that a person might commit
a relevant criminal offence in between applications,
or be issued with a violence restraining order, but
observe that in that case, Western Australia Police
should be aware of these circumstances such that the
need to apply the fit and proper person test does not
arise: the person'’s licence should already have been
revoked or suspended, as appropriate, following the
conviction or the issue of the violence restraining
order.>s

Firearm owners contend that the application of the
‘fit and proper person’ test in respect of every licence
application is resource intensive, time-consuming and
also of little benefitwhen only minimal time has passed
between applications.* They advise that Western
Australia Police provide no indicative timeframe and
that it can take thirty working days, or longer, for a
person who has previously been accepted as a ‘fit and
proper person’ to obtain a firearm, and note that this
affects not only the individual purchase, but also the
dealer.5?

However, as noted above, Western Australia Police
advises that, on average, ‘a probity check takes
10 minutes’.>?¢ It does not appear, then, that this
requirement is a substantial cause of delay.

In addition Western Australia Police has advised that
an ‘applicant for an additional firearm undergoes a
modified probity check by the assessor as they have
previously been deemed a fit and proper person. In

522 Submission from Hon Rick Mazza MLC, 4 December 2014, 3.
523  Submission from Hon Rick Mazza MLC, 4 December 2014, 1.

524 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.
525 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

this situation the assessor only checks to see if there
have been any criminal charges or criminal convictions
since the original application”.>?

8.21

Section 18(10) of the Firearms Act provides that
where a licence has been issued to a person and the
person applies for an additional licence of the same
kind in relation to a further firearm, the licence may
(on presentation of an application for expedited
approval accompanied by the prescribed noting fee)
be noted on the original licence in any case where
the Police Commissioner ‘is satisfied that the public
interest does not require that the applicant should
proceed by way of an originating application’.>?

'Noting’ additional firearms

There have been some differences of opinion as to
the meaning of this section. The SAT has confirmed
that applications for further firearms under section
18(10) of the Firearms Act are applications for
additional licences which do not rely on or depend on
any existing licence for their effect and the fact that
the additional licence may be noted on the original
licence does not make it part of the original licence.>*

Further, concerns about the process firearm owners
undergo to obtain additional firearms were aired in
the Report 68 of the Joint Standing Committee on
Delegated Legislation.>3® Effectively, as the Chair
of the Committee put it, ‘every additional firearm
is treated almost like a brand new application’,>*
including ‘fit and proper person’ checks. A letter
from the Minister for Police, which was cited in the
Committee Report, stated that:

Western Australia Police is of the view that there
would need to be a special set of circumstances
to occur for section 18(10) of the Act to prevail
over the requirements of sections 11A, 11B and
15 of the Act and Regulation 3BA and 3B of the
Regulations.>32

The Committee found this view ‘puzzling’ and
suggested that the Act ‘should be reviewed as a
matter of urgency to eliminate double handling and
inconsistencies and clarify legislative intent’.>3 This is
also an issue that has been raised by stakeholders.>*
Western Australia Police has confirmed its view that
‘section 18(10) provides for expedited approval but
the requirements relating to section 11(1) must still be

526 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 15.
527 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 16.

528 Firearms Act 1973 (WA), s 18(10).
529 Jeffries and Commissioner of Police [2011] WASAT 116 at [4].

530 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013.
531 Transcript of Evidence taken at Perth, Wednesday 11 September 2013, in Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to

the Firearms Amendment Regulations 2013, 32.

532 Letter from Hon Liza Harvey MLA, Minister for Police, 25 October 2013, 203, cited in Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in

relation to the Firearms Amendment Regulations 2013, 16.

533 Report 68 of the Joint Standing Committee on Delegated Legislation — Explanatory Report in relation to the Firearms Amendment Regulations 2013, 16-17.
534  Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 2.
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considered’. Western Australia Police advises further
that staff in Licensing Services (Firearms) ‘are currently
unaware of any applications being processed under
section 18(10)".>%

Given the debate about its operation, the Commission
considers that s 18(10) should be amended to ensure
its operation is clear. Further, a question arises as
to whether and, if so, in what circumstances, an
expedited process should be able to be followed,
and the extent to which other requirements of the
Act should need to be satisfied before an additional
licence is granted and noted on the original licence
under the expedited procedure.

In certain circumstances, the risk of allowing
expedition and not requiring that provisions such
as s11(1) be satisfied again, might be thought to
be negligible. For instance, the Firearms Act could
provide that applications may be granted under
an expedited procedure and ‘noted’ on an original
licence in the case of sophisticated or experienced
shooters, where the application relates to a firearm
or firearms which are neither Category D (prohibited
firearms) nor Category H (handguns). Although the
Firearms Act makes particular provision for the needs
of primary producers who use firearms in the course
of their work, (as set out below at paragraph 9.2.3),
some concerns have also been expressed within the
firearms community that primary producers also do
not have the benefit of an expedited process.>3

Western Australia Police has advised that the ‘process
for additional applications has been streamlined
by the modified probity check (discussed in 8.2
above) and to reduce it any further would require
section 11(1) being amended’. Western Australia
Police advises further that during the 2013/14 fiscal
year, 6308 additional licences were processed, and
concludes that it is ‘not considered feasible to develop
a streamlined approach for mature and experienced
shooters’.>¥

Nevertheless, the Commission considers this
suggestion is worth exploring, and invites submissions
on it below.

Proposal 12:

e that section 18(10) of the Firearms Act 1973
(WA) be amended to clarify its operation.

Question 10:

¢ Should the ability to grant an application for
expedited approval under section 18(10) be
subject to the satisfaction of other provisions
of the Act, including, in particular, section
11(1)?

¢ Should the discretion to grant an application

for expedited approval under section 18(10)

be extended beyond circumstances that are

in the public interest to include:

— experienced/sophisticated shooters who
seek a licence for a firearm or firearms
which are in other than Category D or
Category H;

— persons, such as primary producers, who
require firearms for their employment;
and

— any other categories of persons or
circumstances?

8.2.2

The contention that the fit and proper person test
should only be applied in respect of an original
application (and not when a person applies for
additional firearms) is often expressed in terms of a
suggestion that Western Australia should ‘license the
person, not the firearm’.>¥® This phrase denotes the
sense that once a person is deemed suitable to possess
and use firearms, they should be able to readily
purchase, possess or use additional firearms with
minimal inconvenience. The concept of ‘licensing the
person’ is also relevant to the ‘genuine reason’ and
‘genuine need’ requirements, which are considered
at Chapter 9. It is also relevant to the inability of
firearm owners to borrow or lend firearms in Western
Australia, a matter which is considered at paragraph
10.2.

‘Licence the person, not the firearm’

Western Australia, as previously stated, follows a
system of ‘dual licencing’ whereby the person is
licensed and a licence is also required for each firearm
he or she possesses, unless the person is covered by
an exemption in the Firearms Act.>*®* Among firearms
owners, the dual licensing system is often singled out
as a major cause of the problems they experience. The
Commission has been advised on several occasions
that the systems operating elsewhere in Australia,
in which a person obtains a licence and then seeks

535 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 16.

536 Submission from Roy Alexander & Sons, provided 8 September 2014, 4.

537 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 16.
538 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 2; Submission from Hon Rick Mazza MLC, 4 December 2014, 1.

539 Ffirearms Act 1973 (WA), s 8(1).
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permits to acquire individual firearms, are preferable.
In order to consider the benefits of a ‘license the
person’ approach in terms of the fit and proper
person test, it is helpful to consider the background
to the system of permits to acquire firearms, and the
requirements other Australian jurisdictions impose
on applications for permits to acquire firearms (as
distinct from the requirements imposed on the
application for an initial licence).

The 1996 National Firearms Agreement specifically
included agreement on permits to acquire. The
Australasian Police Ministers’ Council resolved that
a separate permit be required for the acquisition of
every firearm, and that ‘the issue of a permit should
be subject to a waiting period of at least 28 days to
enable appropriate checks to be made on licensees
in order to ascertain whether circumstances have
occurred since the issuing of the original licence which
would render the licensee unsuitable to possess the
firearm or which would render the licensee ineligible
for that type of firearm’.>4° Accordingly:

¢ In New South Wales, a permit to acquire a firearm
cannot be issued ‘unless the Commissioner is
satisfied that the applicant is a fit and proper
person and can be trusted to have possession of
firearms without danger to public safety or to the
peace’s4

¢ In Victoria the Chief Commissioner must not issue
a permit to acquire unless the Commissioner is
satisfied, among other things, that ‘the applicant
and all responsible persons in relation to the
application are fit and proper persons’.>*

¢ |n Tasmania the Commissioner must not grant an
application for a permit unless satisfied that the
applicant is a fit and proper person.>*

Thus, in these jurisdictions as in Western Australia, a
licensed individual is effectively required to undergo
a fit and proper person test in respect of each firearm
he or she purchases. However, other jurisdictions take
different approaches, as follows:

¢ In Queensland, the authorised officer deciding
an application for a permit to acquire a weapon
(including a firearm) may make an inquiry about
the applicant or the application®** and may seek

further information from the applicant, including
as to his or her physical or mental health.>** The
Commission understands that once a person has
obtained a licence and has already submitted
one application for a permit to acquire, future
applications for permits to acquire do not result
in the applicant undergoing a fit and proper
person test. The Commission understands further
that applications for permits to acquire which are
made after the initial application has been made
are processed within five business days.>*

In the Australian Capital Territory, the Firearms
Act 1996 (ACT) simply provides that the registrar
must refuse to issue a permit to acquire a firearm
unless the acquirer holds an appropriate licence,
and unless the registrar is satisfied on reasonable
grounds that the acquirer has a good reason for
acquiring the firearm.>#

In South Australia, the Firearms Act 1977 (SA)
provides that the registrar may refuse an
application for a permit to acquire a firearm
of any class°*® if satisfied that the firearm is
particularly dangerous; the firearm can easily be
converted to an automatic firearm; the firearm
is more readily concealed than other firearms
of the same class and is for that or any other
reason particularly suited to unlawful use; or the
applicant has previously acquired a firearm that
he or she has failed to register in accordance
with the Act or has been guilty of other offences
against the Act.>*® These are all specific factors
that largely focus on the individual firearm itself,
rather than the person seeking to acquire it, and
do not require the registrar to conduct an inquiry
as to whether the applicant is a fit and proper
person.

In the Northern Territory, the Commissioner
cannot grant a permit unless satisfied that the
applicantis afitand proper person,*°however the
Commission understands that this requirement is
more applicable to other kinds of permits granted
under the Firearms Act (NT) (such as temporary
permits) and that fit and proper person checks are
not required for permits to acquire on the basis
that these checks would already have been done
at the time of the grant of the initial licence.>™

540 Australasian Police Ministers’ Council, Special Firearms Meeting, Canberra 10 May 1996, Resolutions, 11 accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
541  Firearms Act 1996 (NSW), s 29(1).
542  Firearms Act 1996 (Vic), s 104(1)(b)(i).
543  Firearms Act 1996 (Tas), s 60(1).
544  Weapons Act 1990 (Qld), s 41(1)(a).
545  Weapons Act 1990 (Qld), s 41(1)(b)(i) and (ii).

546 Conversation with Steve Steenstrup, Sergeant, Weapons Licensing, Queensland Police Service, 2 February 2015.

547  Firearms Act 1996 (ACT), s 145(1)(a) and (b).

548 The Firearms Act 1977 (SA) also requires that the registrar must or may refuse applications for permits to acquire firearms of particular categories in particular circumstances; see

ss 15A(2), 15A(3), 15A(4), 15A(4a), 15A(4b), and 15A(4c).
549  Firearms Act 1977 (SA), 15A(1)(a), (b), (c) and (d).
550 Firearms Act (NT), s 33(1)(b).

551 Correspondence from Peter Ruzsicska, Sergeant Officer In Charge, Firearms Policy & Records Unit, Northern Territory Police, Fire and Emergency SerVices, 19 May 2015.
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Given that several other jurisdictions in Australia
(although not all of them) also require that a person be
a fit and proper person before each permit to acquire
can be issued, it does not seem that Western Australia
is radically out of step by imposing this requirement.
The distinction between a ‘dual licencing’ system
and a system of licences plus permits may therefore
be seen as largely a matter of form rather than
substance. Where the practical difference seems to
lie is in the time taken to process applications. The
issue of timeframes is considered elsewhere in this
Discussion Paper at paragraph 6.3.

It is also important not to lose sight of the reason
the ‘fit and proper person’ test is applied; this was
a requirement of the 1996 Firearms Agreement®?
and reflects a desire to protect community safety.
The National Agreement also noted, in its discussion
of the inclusion of ‘mental or physical fitness' as
grounds for licence refusal or for cancellation and
seizure of firearms, that ‘a balance needs to be struck
between the rights of the individual to privacy and
fair treatment, and the responsibility of authorities,
on behalf of the community, to prevent danger to
the individual and the wider community’.>>® The
2002 National Handguns Agreement supported
‘the operation of the fit and proper person test
throughout the life of the licence allowing for the
licensing authorities’ revocation of a person’s licence
and seizure of handguns on grounds of not being a
fit and proper person at any time'.>>*

However, while it is appropriate to ask what is being
gained by re-applying the test in respect of each
application so that it may be determined whether
this benefit (in terms of community safety) outweighs
the time and cost of re-applying the test in each
instance, the benefit need not be great since it only
takes an average of ten minutes to apply the test.>®
The Commission sought information from Western
Australia Police as to how often the test will identify
concerns about an applicant who hold an existing
licence and has therefore previously ‘passed’ the test.
Western Australia Police advised that:

Over the past 12 months, 35 applications were
refused by applying the “fit and proper test”. It
is not known how many of these were original or
additional applications. Information provided by
the approving officers indicated approximately
10 per cent of applications were for additions,
therefore approximately three to four additional
applications were refused.>*®

It therefore seems that there is a modest benefit to
re-applying the test in terms of identifying concerns
about an applicant, although greater certainty on
this point would be helpful.

Elsewhere in this Discussion Paper, at paragraph
10.3, consideration is given to the question whether
licensees should be required to re-confirm their
genuine reason and genuine need (where relevant)
on a regular basis. Similarly, it might be considered
preferable to require licensees to undergo the ‘fit
and proper person’ test at regular intervals (such as
every five years), rather than the test being triggered
by a licensee’s application for an additional firearm.
Under such a scheme, licensees would be subject
to regular checks that were not triggered by the
relatively arbitrary criterion of an application to add a
new firearm to an existing licence. Under the current
system, a person could theoretically cease to be a
fit and proper person without this change in status
coming to the notice of Western Australia Police,
provided that the person did not seek additional
licences under the Firearms Act.

Question 11:

Should the ‘fit and proper person’ test be
permitted and/or required to be applied:

e each time a person seeks to license an
additional firearm and/or each time a person
renews a licence;

e at reqgular intervals during the life of a
licence; and/or

e onlyonce, when aninitial licence application
is made?

552 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 7, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

553 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 10, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf

554  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated

Resolutions, 4.

555 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 15.
556 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 16.
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The’genuinereason’and‘genuine need’ requirements
in the Firearms Act derive from the 1996 National
Firearms Agreement. In 1996, all jurisdictions agreed
to:

e ‘immediately implement a uniform system of
testing applicants for firearms licences such that
each applicant must establish, to the satisfaction
of the licensing authority in the relevant
jurisdiction, that he or she has a “genuine reason”
for owning, possessing or using a firearm’; and

¢ ‘immediately implement a uniform system
of testing applicants for firearms licences of
categories B, C, D and H such that each applicant
must establish, to the satisfaction of the licensing
authority in the relevant jurisdiction, that he or
she has a “genuine need” for owning, possessing
or using a firearm of the nominated type’.>’

That is, all applicants for a firearm licence must
demonstrate a genuine reason for the licence,
whereas a genuine need must only be demonstrated
by applications seeking particular firearms. There
has occasionally been confusion between these
two requirements, indeed some stakeholders have
suggested that there is confusion in the Act itself
between the intent and meaning of the ‘genuine
reason’ and ‘genuine need’ requirements.>®
Stakeholders have also consistently raised these
requirements.

9.1 ‘Genuine reason’

Applicants for licences under the Firearms Act must
demonstrate that they have a genuine reason for
the licence.>® Particular ‘reasons’ are prescribed in
section 11A(2) of the Firearms Act, which provides
that a person has a genuine reason for acquiring or
possessing a firearm or ammunition if and only if:

(@) it is for use by the person as a member of an
approved shooting club and the person is an
active and financial member of the club;

(b) it is for use by the person as a member of an
organisation approved under this paragraph;

(o) itisforusein hunting orshooting of arecreational
nature on land the owner of which has given
written permission for that hunting or shooting;

(d) it is required by the person in the course of the
person’s occupation;

(da) in the case of a prescribed paintball gun,
it is required by the person to conduct or
engage in paintball in accordance with this
Act;

(e) it is to form part of a genuine firearm collection
or genuine ammunition collection; or

(f) itis for another approved purpose.

The Act further specifies, at section 11A(3), that a
person ‘does not have a genuine reason for acquiring
or possessing a firearm or ammunition of a particular
kind unless the Police Commissioner is satisfied
not only as to the person’s reason for acquiring or
possessing a firearm or ammunition but also that
the particular kind of firearm or ammunition can be
reasonably justified'.

It is therefore possible for an applicant to satisfy
the ‘genuine reason’ requirement in section 11A(2)
but to be found not to have satisfied the Police
Commissioner or the SAT standing in the shoes of
the Police Commissioner, that the particular kind
of firearm sought to be licensed can be reasonably
justified.>6°

Section 11A(3) is broad in nature, and permits the
relevant decision-maker to ‘take into account any
consideration which could rationally affect an
assessment as to whether [a particular firearm] was
reasonably justified’,*® including the characteristics
of other firearms an applicant is already licensed
to possess.*s? In order to satisfy the genuine reason
test in section 11A(1) and the reasonable justification
requirement of this test in section 11A(3) it is not
necessary for an applicant to ‘demonstrate a particular
existing need for the firearm being sought’.63
Whether or not there is a particular existing need (for
example, whether a particular property currently has
a problem with vermin that need to be eradicated)

557  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf, 4-5.

558 Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 2.

559  Firearms Act 1973 (WA), s 11A(1).

560 See, for instance, Bent and Commissioner of Police [2011] WASAT 143 at [47]-[49] and [53]-[58].

561 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [45].
562 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [44].
563 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [64].
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will be a relevant consideration, but is not a legislative
requirement.>*

With respect to the ‘genuine reason’ requirement
more generally, the SAT has confirmed that it is
not for an individual applicant to determine what
firearms are required to fulfil his or her purposes;
the ‘reasonably justified’ requirement is determined
by the Police Commissioner or the SAT standing in
the Police Commissioner’s shoes, based on objective
considerations, while having regard to an applicant’s
‘desires and requirements’.>® Detailed evidence may
be provided to the SAT about the characteristics of
firearms already possessed by an applicant, and the
reasons why an additional firearm or firearms are said
to be required.>%®

The SAT has also found that the ‘genuine reason’
requirement is not limited to Firearm Licences but
also applies to applicants for Dealer’s Licences.>®’

There has been some suggestion that the
terminology of ‘genuine reason’ is problematic and
that a formulation such as ‘good reason’ would be
preferable.>® Beyond this concern, the ‘genuine
reason’ provisions have raised a number of issues
relating to the administration of the Firearms Act.

911 Section 11A(2)(c) - ‘property letters’ —

concerns

Shooting on crown land is prohibited in Western
Australia,*®® and recreational shooting and hunting
can therefore only be undertaken on leasehold or
freehold title land. Subsection 11A(2)(c), set out
in paragraph 9.1 above, has given rise to the use
of ‘property letters’ — letters of permission from
landowners. In some instances, a person may wish
to hunt or shoot recreationally on his or her own
property, and the Supreme Court has confirmed that
where this is the case, such a landowner may give
himself or herself permission.5° However, apart from
this circumstance, a person wishing to engage in
recreational hunting and shooting will need to supply
a '‘property letter’. Originally, section 11A(2)(c) did not
include the word ‘written’; this was inserted in 2004
by the Firearms Amendment Act 2004 (WA).>""

564 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [67-68].
565 Castaldini and Commissioner of Police [2013] WASAT 150 at [26].

566 Castaldini and Commissioner of Police [2013] WASAT 150 at [21].

567 Clema and Commissioner of Police [2006] WASAT 24 at [21] and [24].
568 Submission from Roy Alexander & Sons, provided 8 September 2014, 2.

The production of a ‘property letter’ will (if other
elements of an application are satisfied) allow a
person to possess and use a firearm. The use of
‘property letters’ has been the subject of some
concern. There are apparently property owners who
supply such letters in exchange for a fee.’’? The sale
of property letters may circumvent the intention of
the legislation;*”3 it effectively means that a ‘genuine
reason’ can simply be purchased.

In addition the applicant using the ‘property letter’
may never even visit the property in question in
order to hunt or shoot, and may instead use his or
her firearm elsewhere (provided that he or she has
the express or implied consent of the owner of that
other land).5”*

In determining whether to approve an application
which lists section 11A(2)(c) as the ‘genuine reason’,
Western Australia Police will assess the size of the
relevant property against the kind of firearm which is
sought. Specifications to this effect are not prescribed
in the Firearms Regulations as this assessment is made
on the basis of internal Western Australia Police
policy. A ‘Licence Information’ page on the Western
Australia Police website provides the following
answer to the question ‘Is the firearm | am applying
for suitable for my size property?”:

There is no fixed property size requirement;
howeverthe applicationisconsidered and includes
the calibre of the firearm being applied for. Other
considerations are the size of the property and
what the firearm is to be used for. For example, a
high-powered firearm would not be granted for
an applicant wishing to shoot foxes on a one acre
property bounded by residential areas.>’

Given the status of a property letter as demonstrating
a person’s ‘genuine reason’ for possessing and
using a firearm, and its use in determining the
appropriateness of the calibre of a firearm applied
for, it is peculiar that the letters seem to possess
no ongoing force and significance. It may well be
argued that obtaining a property letter has become
a simple box-ticking exercise rather than something
that demonstrates a genuine reason for a firearms

569 Land Administration Act 1997 (WA), s 267(2)(h) provides that a person who, without either the permission of the Minister or reasonable excuse, discharges any firearm or other
weapon on Crown land commits an offence and is liable to a penalty of $10 000 and, in the case of an offence of a continuing nature, to a daily penalty of $200.

570 Kashani v Commissioner of Police [2011] WASC 6 at [26].

571 The Explanatory Memorandum to this Act noted: ‘The Ombudsman has criticised the Police Service for requiring the applicant to supply written permission from the landowner
that the applicant is permitted to use the land for recreational shooting. The Ombudsman considered it was ultra vires of the Act and the policy should be discontinued. It is
considered reasonable and prudent that written permission be provided to the Commissioner. In order that the Commissioner can lawfully require written permission to satisfy
the genuine reason test, the word ‘written’ has been inserted’; see Explanatory Memorandum, Firearms Amendment Act 2004 (WA), Clause 12, 3.

572  Auditor General Western Australia, ‘Information Systems Audit Report’, 14-15. See also, Submission from Animal Pest Management Services, 4.

573 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 31.

574

575

Section 23(10) of the Firearms Act 1973 (WA) provides that a person who, without reasonable excuse, uses a firearm on land belonging to another person without the express
or implied consent of the owner or occupier of that land or some person apparently authorised to act on behalf of the owner or occupier, commits an offence. The penalty for
this offence is a $2,000 fine. Similarly, section 23(10a) provides that a person who, without reasonable excuse, carries a firearm, other than on a road open to the public, onto
or across land that is used for or in connection with primary production without the express or implied consent of the owner or occupier of that land or some person apparently
authorised to act on behalf of the owner or occupier, commits an offence. The penalty for this offence is also a $2,000 fine.

‘Licence Information — What You Need to Know’, accessed at http://www.police.wa.gov.au/Ourservices/PoliceLicensingServices/Firearms/Licenceinformation/tabid/1902/Default
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licence in any meaningful way. It also appears the
system is open to abuse. The Commission is advised
that in one case a firearm applicant had obtained
a property letter by paying a dealer, and it was
subsequently discovered that many property letters
had been issued in respect of the property and that
the property owner had not provided this permission;
this had been done by the station manager. In this
situation, the owner was unaware that multiple
persons had been given permission to shoot on the
property.>’¢

It is not unknown within the scheme of the Firearms
Act for the use of firearms to be constrained to a
particular geographic area or a particular purpose;
employees or agents of organisations which hold
Corporate Licences may only possess, carry and use
firearms and ammunition either on the premises of
the organisation or in the course of carrying out a
function approved by the Police Commissioner and
authorised by that organisation.>”’ It appears that it
would also be possible to restrict the use of firearms
to particular properties. This is because the Firearms
Act provides that a licence, permit or approval issued
or granted under the Act may be made subject to
restrictions, limitations or conditions.>’®

On the face of the Act, therefore, it appears possible
to impose conditions on licences requiring that a
firearm only be used on the property in respect of
which a letter has been provided in accordance
with section 11A(2)(c) of the Act. However, Western
Australia Police has suggested that there is doubt
as to whether such conditions can be imposed.
Accordingly, Western Australia Police advises that it
would support an amendment to the Firearms Act to
provide that the use of a firearm can be restricted to
the property in respect of which a letter of permission
has been provided.>”?

The Commission understands that the imposition of
such a condition would be a substantial departure
from current practice. That is, such an approach
would remove recreational hunters and shooters’
present ability to use their firearms on land where
they have the express or implied consent of the
owner of the land,*®° and it would likely meet with

considerable opposition on this basis. However, it
should be noted that such an approach would not be
unprecedented; the Commission understands that in
Tasmania, an individual is restricted to shooting on
the property in respect of which their property letter
was provided.®' Such an approach would also make
logical sense in terms of anchoring a licence to the
genuine reason in respect of which it was granted.

The Commission is aware of an instance in which the
SAT overturned the Police Commissioner’s decision
to revoke a firearm licence, but also imposed an
additional condition that the relevant firearm was
to be stored at the pastoral lease in respect of which
the applicant’s ‘property letter’ had been issued.>®2In
that case, the President stated that ‘[g]iven that the
applicant desires to engage in recreational shooting
at Pyramid Station and has consent from the owner
to do so, the SAT thinks it appropriate that there be a
condition on the grant of the licence that the firearm
be stored, in accordance with the requirements of
the Act and the Regulations, at the homestead or
other appropriate building on Pyramid Station’.%8
While it would be possible to include such conditions
on licences generally so that licensees had to store
their firearms on the property in respect of which
they had obtained their letter, this would represent
a significant change to current practice. Further, a
number of considerations arise that may require
consideration on a case-by-case basis, including how
often the property will be vacant (if it will be vacant
for substantial periods of time it may be undesirable
for firearms to be stored there), who the property
belongs to and whether that person is licensed,
whether other firearms are stored at the property
and whether the licence holder has received written
approvals under more than one property letter and
where the properties are located.

It should be noted that, beyond concerns about the
sale of property letters, the Commission is not aware
of any evidence of harm caused by the property letter
requirement. Further, following the 1996 National
Agreement, ‘property letters’ are a feature of
firearms regimes in all Australian jurisdictions,>®*and
the Commission understands that law enforcement
authorities in other Australian jurisdictions have not

576 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 15. 18.

577 Firearms Act 1973 (WA), s 16(1)(c).
578  Firearms Act 1973 (WA), s 21(1).

579 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 31.

580 Section 23(10) of the Firearms Act 1973 (WA) provides that a person who, without reasonable excuse, uses a firearm on land belonging to another person without the express

or implied consent of the owner or occupier of that land or some person apparently authorised to act on behalf of the owner or occupier, commits an offence. The penalty for
this offence is a $2,000 fine. Similarly, section 23(10a) provides that a person who, without reasonable excuse, carries a firearm, other than on a road open to the public, onto
or across land that is used for or in connection with primary production without the express or implied consent of the owner or occupier of that land or some person apparently
authorised to act on behalf of the owner or occupier, commits an offence. The penalty for this offence is also a $2,000 fine.
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581 Correspondence from Hon MT Hidding MP, Tasmanian Minister for Police, 16 June 2015, 3.

582 Anderson v Commissioner of Police [2008] WASAT 75 at [176].

583 Anderson v Commissioner of Police [2008] WASAT 75 per Barker P at [173]. Given the requirements of sections 19(1) and (2) of the Firearms Act 1973 (WA), a person storing his
or her firearms on a station in this way would have to so do in a separate cabinet, in respect of which only he or she possessed a key, in order to ensure that no other person was
able to access the firearms.

584 The 1996 National Agreement included a resolution that particular ‘classifications be used to define the “genuine reason” an applicant must show for owning, possessing
or using a firearm’, including ‘recreational shooters/hunters who produce proof of permission from a landowner’; see Australasian Police Ministers’ Council, Special Firearms
Meeting, 10 May 1996, Resolutions, 3, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/1996%20National % 20Firearms%20Agreement.pdf.
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expressed any particular concerns about this aspect
of the licensing process. However the Commission
considersitunsatisfactory thataletter used asameans
to obtain a licence appears to be a mere formality
which carries no ongoing significance during the
life of the licence. The Commission considers that it
is worth exploring alternative ways that ‘property
letters’ could be dealt with in Western Australia.

For instance, in Queensland the Weapons Act 1990
(Qld) imposes requirements on landowners who
provided property letters. A landowner who provides
written permission to shoot on the landowner’s rural
land to a person or body for a fee or reward, or to
more than fifty persons or bodies, must keep aregister
stating the name and address of the person or body
to whom permission was given, the date permission
was given, and (if the permission was limited by time),
the day the permission ends.>® The Queensland Police
Service has advised further that ‘property letters ...
are scrutinised to ensure the property concerned is
suitable for the use applied for’ and that ‘[n]Jo matters
of concern have occurred in the use of this system of
approval’.>8¢

Western Australia Police has advised that it would
support a proposal to outlaw the sale of property
letters ‘as the current situation weakens the Act
and could result in a proliferation of firearm licence
holders in the community who don’t genuinely have
a reason for owning a firearm'. In addition, Western
Australia Police has advised that ‘the concept of
authorised persons only being allowed to provide
property letters has merit but there would be
administrative implications and costs’.>®” Western
Australia Police would also support a requirement for
property owners who provide support letters to be
registered, as this would ‘assist in the prevention of
"oversubscription” issues’. Western Australia Police
has advised that consideration would need to be
given to the maximum number of letters a property
owner could feasibly provide, taking into account
the size of the property and its location, and that
the administration of a register of this kind may incur
some costs.>88

Proposal 13:

e that circumstances under which ‘property
letters’ are issued be restricted to ensure
that they are only issued to bona fide users;

e persons who provide ‘property letters’ be
required to have their details entered on a
register maintained by Western Australia
Police;

e property size requirements (i.e. the size
of property that is generally deemed
appropriate for particular calibres of
firearms) be included on the Western
Australia Police website to provide clarity,
noting that the location of a property is also
a relevant factor to be considered; and

e toavoid uncertainty, the Act be amended to
explicitly enable the Police Commissioner to
impose conditions or restrictions in relation
to the locations where a licence holder may
use and store a licensed firearm.

Question 12:

¢ Should holders of a firearm licence who have
nominated section 11A(2)(c) of the Firearms
Act 1973 (WA) as their ‘genuine reason’
be restricted to shooting on a property or
properties in respect of which they have
provided a property letter?

e Alternatively, should a requirement be
imposed on a landowner who gives
permission to a person to shoot on their
property to maintain a register of the
permission and person/s to whom it was
granted and, if so, in what circumstances?

e Should a property letter be valid for a fixed
period, such as two years, or until a specified
event, such as a change in ownership of
the property, occurs, after which a further
letter is required to be obtained by a licence
holder?

e Should a property owner who issues a
property letter be required to provide
adequate storage facilities, approved by the
Police Commissioner, which must be used
by a person who brings a firearm onto the
property in accordance with a property
letter, except while the person is in the
course of engaging in hunting or shooting
of a recreational nature?

585 Weapons Act 1990 (Qld), a 168A(1) and (2). Subsection (4) provides that permission given to a body allowing its members, or members of another body affiliated with the body,

to shoot on the landowner’s rural land is taken to be a single permission’.

586 Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 3, 4.
587 Correspondence from Dr Karl O’'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 17.
588 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 18.
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9.1.2 ‘Property letters’ — content, distinction
between first-time and other

applications

The 2008 Western Australia Police Review considered
the issue of property letters; its discussion paper asked
whether the Firearms Regulations should ‘prescribe
the criteria and content needed in a written letter
provided by a land owner which allows the applicant
of a firearms licence to shoot on the property’.58°
At least one stakeholder suggested that permission
should be capable of being given orally.>*®

The 2008 Police Review noted that section 11A(2)
(c) could be interpreted to mean that a fresh letter
was required with each application to add a new
firearm to a licence. Indeed, the fact that some police
officers had adopted this interpretation was ‘causing
a considerable amount of consternation amongst
shooters’.>®" The Review stated: ‘It is believed
that the original intent of the APMC resolution on
this issue was that the written permission was for a
first-time application, only. This is borne out by the
fact that there are sanctions within the Firearms Act
[Section 23(10)] to deal with licensed recreational
shooters, who shoot on land “without the express
or implied consent of the owner or occupier of the
land"’.>2

However, the 2008 Police Review noted that there
may be circumstances where, for example, ‘a first-
time applicant may supply a letter from a property
owner for use of an air rifle on a very small land
holding (one hectare) and subsequently decide to
licence a centre fire rifle that has a far greater capacity
and would be unsuitable for use on such a small
area of land. Notwithstanding that once a person
has a licence they are not restricted to shooting on
that land, the Police Commissioner still needs to be
satisfied that the application is “reasonably justified”
and he currently relies on Section 11A(3) to do this in
the abovementioned circumstances’.>*

Ultimately, the 2008 Review recommended that
written permission from a landowner should primarily
be required for first-time applications, unless the
circumstances of a second or subsequent application
differs significantly from the original application such

that it dictates the applicant produce further proof
from a landowner to enable police to determine the
suitability of a property for a particular category of
firearm.>%*

Western Australia Police has advised that ‘in many
instances the additional landowner (property) letter
will suffice, however additional firearm applications
are typically for an alternative category or use which
would require an updated landowner authority
to shoot. For example, higher-powered firearms
generally require larger property sizes'.>®> Western
Australia Police advises further that property
letters ‘are not stored on the licensing register, but
attached to the original paper-based application’.
As the ‘recovery of these documents would delay
the application process’, ‘each application requires
a current landowner authority to shoot’. Western
Australia Police notes that the new Licensing and
Registration system will allow property letters to be
uploaded and a copy stored electronically.>%®

9.1.3 Section 11A(2)(a) — Club membership and
licence restrictions

If a person nominates their membership of an
approved shooting club under section 11A(2)(a) of the
Firearms Act as their ‘genuine reason’ for a licence,
they are only permitted to use that firearm for that
reason. They are not able to shoot recreationally, for
instance on the property of a person who consents to
their doing so.

Some stakeholders consider that a firearm that is
licensed for approved club use should also be capable
of being used forrecreational hunting and shooting.>®’
More specifically, it has been submitted that while
this restriction is appropriate for handguns,>*® there
is ‘'no reasonable justification for restrictions on field
rifle or clay target members who have long rifle
firearms or shotguns'.>**The argument is that a person
who ‘is fit and proper to hold a licence and are [sic]
practised in use on a range then logically, if invited by
a landholder to assist in pest control or hunting ... [is]
just as proficient as someone with an open licence'.
600 On this basis, it has therefore been submitted that
there is no threat posed to public safety by allowing
such a person to shoot on private property.®

589 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 13.

590 Documents provided by Mr Ross Allanson, 19 June 2014.

591 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 13.
592  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 13.
593  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 13.
594  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 13.

595 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 26.

596 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 27.

597  Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 5.

598 Submission from Hon Rick Mazza MLC, 4 December 2014, 2. Mr Mazza states that ‘apart from a limited number of pastoralists and security personnel being licensed, there is no

legitimate use [for handguns] other than for competitions'.
599 Submission from Hon Rick Mazza MLC, 4 December 2014, 2.
600 Submission from Hon Rick Mazza MLC, 4 December 2014, 2-3.
601 Phone conversation with Hon Rick Mazza MLC, 11 December 2014.
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There is some precedent elsewhere for flexibility in
the use of firearms granted in respect of a particular
genuine reason. For instance, in Victoria:

e if the holder of a Category A or B longarm has
nominated hunting, sport or target shooting or
primary production as his or her genuine reason,
he or she may also hunt pest animals on Crown
land;5%?

¢ if one of the reasons given for a Category A or B
longarm licence is sport or target shooting, the
holder is also authorised to hunt on privately
owned land if, before entering that land for the
purposes of hunting, the holder has obtained the
permission of the owner or occupier of that land
to do so;%% and

e the holder of a licence for Category C longarms
which was granted for the purpose of clay target
shooting may shoot on land not owned by the
holder, where the owner of the land has given
the holder permission to do so.5%

Western Australia Police notes that the ‘genuine
reason’ test was ‘one of the primary requirements’
of the 1996 National Firearms Agreement. It submits
further that it would be ‘inconsistent with the
purpose of a genuine reason test if applicants with
a genuine reason for one purpose are automatically
given a licence for another purpose without having
to satisfy the other genuine reason test’.6%

Question 13:

e Should a person who has been granted a
licence for the genuine reason set out in
section 11A(2)(a) of the Firearms Act 1973
(WA) also be able to use firearms held
under that licence for recreational hunting
and shooting, with the permission of the
relevant property owner?

9.1.4 ‘Genuine reason’ — multiple reasons

The application form for a firearms licence asks
applicants ‘what is the most relevant reason for
applying for a licence for this firearm?’¢% It then

sets out the reasons listed in section 11A(2) of the
Firearms Act. Although the question above is framed
in a manner which suggests that only one genuine
reason may be nominated, it is possible to tick two
boxes if, for instance, a person wishes to use a firearm
to engage in recreational shooting®” and to shoot at
an approved shooting club.5®® However some genuine
reasons can necessarily not be combined with others
- given that a person cannot use firearms which are
held under a Collector’s Licence,®® it would not be
possible to seek a firearm for the genuine reason
both of adding it to a collection®'®and for recreational
hunting and shooting.®"

A person who nominates two genuine reasons will
need to provide evidence in support of both reasons.
Where a person has only nominated one genuine
reason on their licence application and subsequently
decides that they wish to use their firearm for
another purpose, the person can apply for a ‘change
in conditions’.%? This is not a separate application
and does not attract a fee. Some firearms owners
submit that these processes are time-consuming and
unnecessarily difficult.*"

Question 14:

e Does the licensing process adequately
accommodate an application made for more
than one genuine reason?

9.1.5 ’‘Genuine reason’ — multiple firearms -

policy and practice

The intent and effect of the ‘genuine reason’ test
is that a person cannot simply accumulate firearms
on the basis of his or her desire to possess them. As
one stakeholder has commented, the requirement
‘reinforces the notion that possession of firearms
is not a common law right’ but is permitted only
according to legislation.5” The ‘genuine reason’
requirement was a key aspect of the 1996 National
Firearms Agreement®> and is a mechanism for
ensuring that the only people who can be licensed to
possess firearms are those who have a recognised and
lawful use for those firearms.

602  Firearms Act 1996 (Vic), Schedule 2, cl. 1(2). Such hunting must be done in accordance with any Act, regulations or other instrument regulating hunting on that land, and this
authorisation does not apply to the holder of a licence who has obtained that licence for the purposes of sport or target shooting if the person is using a black powder ball firing

cannon.

603  Firearms Act 1996 (Vic), Schedule 2, cl. 1(4). Again, this authorisation does not apply to the holder of a licence who has obtained that licence for the purposes of sport or target

shooting if the person is using a black powder ball-firing cannon.
604  Firearms Act 1996 (Vic), Schedule 2, cl. 2(2)(c)(iii).

605 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 17.

606 Firearms Regulations 1974 (WA) Schedule 1, Form 1, question 29.
607  Firearms Act 1973 (WA), s 11A(2)(c).
608 Firearms Act 1973 (WA), s 11A(2)(a).

609 Firearms Act 1973 (WA), s 16(1)(b) provides that a Firearm Collector’s Licence entitles the holder to possess, but not to carry or use, the firearm named and identified in that licence.

610  Firearms Act 1973 (WA), s 11A(2)
611 Firearms Act 1973 (WA), s 11A(2)
612 Firearms Act 1973 (WA), s 20(2).

e)
C).

613  Phone conversation with Mr Ron Bryant, SSAA Junior Vice President, 27 November 2014.

614  Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 2.
615  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 4, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
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The aspect of the ‘genuine reason’ test that appears
to cause the most frustration among firearms users is
the fact that, like the ‘fit and proper person’ test, it
is applied in respect of each additional application to
add a firearm to an existing license. That is, a person
may have been granted a licence for a firearm on the
basis of their membership of an approved shooting
club (for example), but future firearms that the
person seeks to acquire will not be assumed to be
encompassed by this reason and each purchase must
be individually justified. This is also a context in which
the phrase ‘license the person, not the firearm’ is
invoked — it is contended by some within the firearms
community that once a person has been deemed fit
to be granted a licence and has been found to have
a genuine reason for possessing firearms, scrutiny of
the exact reasons for each future firearm purchase is
unnecessary and time-consuming.

More specifically, some firearms owners have
suggested that Western Australia Police apply the
‘genuine reason’ test in an unnecessarily onerous
fashion. Referring to what it terms the ‘routine denial
of permits to purchase multiple firearms of the same
calibre class’, one stakeholder submits that there is
‘no evidence to suggest that the number of firearms
held by licensed, law-abiding firearm owners has any
bearing on the rate of firearm-related crime in the
community or any negative effects on the community
whatsoever’ 51

Firearms owners also submit that in the application
of the genuine reason test there is inadequate
acknowledgment that multiple firearms may be
required, owing to the variety of purposes they serve.
For instance, the Commission has been advised that
different models within the same calibre or category
of firearms are required for particular sporting and
recreational activities®”” and that, in particular, the
application of the ‘genuine reason’ test does not take
into account that different calibres may be required
depending on the type of animal being hunted. One
stakeholder submits that:

Hunters set up firearms with different scopes and
trigger settings for different hunting scenarios.
A rifle set up for long range hunting will be less
than optimal at close range, a close range rifle less
than optimal at long range, and, a compromise
between the two will be less than optimal overall.
Shooters having already proved themselves to

be responsible and fit to own firearms should
not unnecessarily be restrained from hunting
effectively by regulation.®'®

One analogy which is sometimes used within the
firearms community is that of golf clubs: golfers need
a variety of different clubs to play a full game, and
shooters advise that the same applies to recreational
hunting and shooting activities.®™ A 2012 article in
the Herald Sun, responding to a call for additional
restrictions on firearm ownership, stated: ‘A golfer
has a bag full of different clubs for different strokes.
A gardener calls on everything from a spade to
secateurs. Shooters are much the same: They use
different firearms for different purposes’.5° This
analogy has limitations given that the capacity of
firearms to cause harm warrants regulation of their
ownership but it is also clear that a firearm that is
suitable for one purpose will not necessarily be
suitable for other purposes.

It is also often argued on behalf of the firearms
community that, in general, applications for
additional firearms are determined according to
internal Western Australia Police policy which is not
externally transparent.®?' For instance, it is argued
that ‘[cJurrent policy has seen a constant issue with
rejection statements surrounding “too many of the
same calibre” or “too small” or indeed “too large a
calibre”” as well as ‘a rejection of a muzzle-loading
firearm for the purpose of hunting’.62?It is argued that
‘[s]lhooters with skill, set and use a calibre, firearm
type and model appropriate to the game size being
sought as well as location, time and travel mode (on
foot or in vehicle)’ and that ‘any variation from this
breaches animal welfare guidelines and is dealt with
appropriately’.523

As previously noted, section 11A(3) of the Firearms
Act permits ‘the relevant decision-maker’ to ‘take
into account any consideration which could rationally
affect an assessment as to whether [a particular
firearm] was reasonably justified’,%?* including the
characteristics of other firearms an applicant is
already licensed to possess.®?® Similarly, with respect
to the ‘genuine reason’ requirement more generally,
detailed evidence may be provided to the SAT about
the characteristics of firearms already possessed by an
applicant, and the reasons why an additional firearm
or firearms are said to be required.5?

616  Submission from Mr Jeff Stuart, President, the Australian Deer Association, 31 January 2015, 2.

617  Submission from Roy Alexander & Sons, provided 8 September 2014, 2-3.

618  Submission from Mr Jeff Stuart, President, the Australian Deer Association, 31 January 2015, 2.

619  Submission from Roy Alexander & Sons, provided 8 September 2014, 2.

620 A. Rule, 'Anti-gun lobby shot down by dodgy logic’, Herald Sun, 13 January 2012, accessed at http://www.heraldsun.com.au/news/opinion/shot-down-by-dodgy-logic/story-

fnbkrbz6-1226243052195.
621  Submission from Roy Alexander & Sons, provided 8 September 2014, 2.

622 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 5.
623 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 5.

624  Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [45].
625 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [44].
626 Castaldini and Commissioner of Police [2013] WASAT 150 at [21].
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While the SAT may be guided by internal Western
Australia Police policy on the ‘genuine reason’
requirement, it is not bound by it and, in an
appropriate case will not apply the policy. For
example, in Bent and Commissioner of Police,5%
the SAT reviewed a decision by a delegate of the
Commissioner of Police to refuse an application
for a firearm (a .338 Lapua Magnum) for reasons
including a policy that this type of firearm should not
be licensed to any private person due to its ballistic
capabilities and the potential risk to the public, as it
was an ideal sniper rifle.52® After considering expert
ballistics evidence, the SAT found that the applicant
had not demonstrated that this particular firearm
was reasonably justified, and accordingly it affirmed
the Police Commissioner’s decision.5?°

However, the SAT did not accept the ‘contention ...
that the .338 Lapua Magnum should not, as a matter
of policy, be licensed to any private person due to
its military capability’.5® In rejecting this contention
the SAT relied on expert evidence as to the use of
this firearm internationally for hunting and target
shooting purposes, the fact that many other calibres
of rifles that have military and hunting applications
are in private use in Western Australia, and that
there are several other .338 calibres that can be
acquired for hunting and target shooting.®*' The SAT
noted that if the Police Commissioner considered
that private possession of the .338 Lapua Magnum
ought to be completely prohibited, this could be
effected by statutory instrument.®*? In terms of its
own jurisdiction, the SAT determined that it was
‘clothed with the discretion to take into account all
information before it', concluding that it could not
‘dismiss an application for review as a matter of policy
without applying its discretion to all the information
before it’.63

9.1.5.1 ‘Genuine reason’ - multiple firearms -

proposals for change and other jurisdictions

It has been suggested that the removal of the ‘genuine
reason’ requirement in respect of Category A and B
firearms would ‘resolve the many instances when
competition and recreational hunters are required
to explain to inexperienced personnel the minor but
vital differences between firearms that, although
of the same calibre, have significantly different

627 Bent and Commissioner of Police [2011] WASAT 143

628 Bent and Commissioner of Police [2011] WASAT 143 at [15].
629 Bent and Commissioner of Police [2011] WASAT 143 at [60].
630 Bent and Commissioner of Police [2011] WASAT 143 at [50].
631 Bent and Commissioner of Police [2011] WASAT 143 at [51].
632  Bent and Commissioner of Police [2011] WASAT 143 at [52].
633 Bent and Commissioner of Police [2011] WASAT 143 at [52].

applications and advantages for competition and
recreational hunting’.®

Suchachangewouldrepresentasubstantial departure
from the 1996 National Firearms Agreement, which
included agreement that all applications for firearms
be subject to a genuine reason requirement.53*

A 'Frequently Asked Questions’ document on the
Western Australia Police website demonstrates the
way in which the requirements of the Firearms Act
and Firearms Regulations are applied. This document
advises that if a person already has a firearm with the
same calibre as the firearm in respect of which they
are applying for a licence, he or she ‘must be able to
justify why [they] need a similar calibre of firearm
if you already have one on your licence’.5¢ It is clear
that there is considerable frustration among firearms
owners about the application of the ‘genuine reason’
test, and in addition to this proposal above, several
firearms owners have urged the Commission to
consider regulatory schemes operating in other
Australian jurisdictions on the basis that it is easier
in other jurisdictions for a person who is already
licensed to obtain additional firearms.

For instance, in the Northern Territory and in
Queensland, once a person holds a licence he or she
does not need to demonstrate a genuine reason in
respect of each permit to acquire a firearm, although
genuine need requirements apply where relevant.®¥’
However, other Australian jurisdictions still require
a reason in respect of each individual firearm, as
follows:

¢ In New South Wales, a permit to acquire a firearm
cannot be issued unless the Commissioner is
satisfied that the applicant has ‘good reason for
acquiring the firearm concerned’.%3

* In the Australian Capital Territory, the Registrar
must refuse to issue a permit to acquire a firearm
unless, among other things, the Registrar is
satisfied on reasonable grounds that the acquirer
has a good reason for acquiring the firearm’.53°

e In Tasmania, a permit to acquire a firearm cannot
be granted unless the Commissioner is satisfied,
among other things, that ‘there is sufficient
reason and need for the applicant to acquire the
firearm’.540

634  Submission from Hon Rick Mazza MLC, 4 December 2014, 3. The submission referred to ‘genuine need’, but Mr Mazza confirmed that this suggestion was intended to refer to

the ‘genuine reason’ requirement’; Phone call with Hon Rick Mazza, 11 December 2014.

635 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 4, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

636 ‘Frequently Asked Questions’, 3, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=NhmImbEisI8 % 3d&tabid=1802.

637 Weapons Act 1990 (Qld), s 39(2)(c); Firearms Act (NT), s 35(5)(a)(ii).
638  Firearms Act 1996 (NSW), s 31(3)(c).

639  Firearms Act 1996 (ACT), s 145(1)(b).

640 Firearms Act 1996 (Tas), s 60(4)(b).
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¢ In Victoria, the Chief Commissioner must not
issue a permit to acquire a firearm unless, among
other things, the applicant can demonstrate that
the reason for which the licence was required
continues to apply in respect of the category of
firearm for which the application for the permit
was made.®

¢ InSouth Australia, a genuine reason or equivalent
is required in respect of all permits to acquire
a firearm, with the exception of firearms of
Class A,%* and the Registrar may also refuse an
application for a permit to acquire a firearm of
any class in particular circumstances.®*

The fact that an applicant’s ‘genuine reason’ is
assessed with each application to add a new firearm
to a licence in Western Australia therefore does not
appear to diverge too sharply from other Australian
jurisdictions.

The ‘genuine reason’ test is relevant to broader
questions about how many firearms a licensee ought
to be able to own. As part of the 2008 Police Review,
Western Australia Police observed that, provided an
applicant meets the genuine reason test (and, in the
case of a Category B firearm, the genuine need test),
there are no restrictions on the number of Category
A, B or E firearms that a person is legally able to
acquire.®** The Discussion and Submission Paper
asked whether there should be a limit on the number
of firearms that the holder of a firearms licence can
have (specifically excluding holders of a corporate,
collector’s, dealer’s, repairer’'s, manufacturer’s or
shooting gallery licence).5* This proposal met with
clear opposition from stakeholders, 90% of whom
responded in the negative. Of the remaining 10%,
7.8% agreed with the proposal and 2.2% were
undecided.®*® Ultimately, no recommendation was
made on this issue.

Writing in The West Australian in 2012, Police
Commissioner Dr Karl O'Callaghan stated that in
Western Australia ‘there are 2525 people with more
than 10 licensed firearms'. Dr O’Callaghan stated
further that there was ‘no doubt that the possession
of multiple firearms brings with it an attendant
security risk’ as some firearms owners are not ‘careful

641  Firearms Act 1996 (Vic), s 104(1)(d)(i).
642  Firearms Act 1977 (SA), ss 15A(2), (3), (4), (4a), (4b) and (4¢).

about their storage arrangements".**” Dr O’Callaghan
continued:

The community is right to ask how many firearms is
it reasonable for one person to own. This issue was
highlighted in a drug raid last week where 13 licensed
firearms were found in a suburban home. Owners of
multiple firearms will claim that, like golf clubs or
fishing rods, each firearm has a specific purpose and
to dotheirtrade or sport properly many shooters need
multiple firearms. This is true but should not preclude
us from questioning whether there is a genuine need
for someone to own 13 or even 10 firearms. Golf clubs
and fishing rods rarely find their way on to the black
market.

Police are required, in every instance where a
firearms application is made, to assess whether
the person has a genuine reason. There is case law
in WA clearly articulating that one of the elements
in the assessment of genuine need is the number
of firearms already owned. In recent years, police
decision-making has been centralised. Prior to this,
an applicant could go to a local police station, where
a police officer would make a decision.

Today the decisions are applied more consistently.
This has upset a number of applicants who are now
facing a stricter justification regime. There is a strong
case for statutory limits to be imposed on the number
of firearms one owner can possess. This, at least,
removes the subjectiveness of an assessment for
genuine need which can (and frequently is) appealed
in the SAT. Western Australia Police receive about
150 firearms applications each week. It seems to me
the community ought to have some say and comfort
about what is a reasonable ownership limit.54®

In response, the Shooters and Fishers Party posted
a statement on its website which included: ‘WA has
some of the toughest gun laws in the nation and
the police have the power to deny firearm owners a
licence for a new firearm if there is even a small reason
to reject an application, and they use this power with
such enthusiasm that thousands of target shooters
and hunters are forced to make do with firearms that
are less than ideal for their requirements’.64

643  Firearms Act 1977 (SA) s 15A(1) provides that the Registrar may refuse an application for a permit to acquire a firearm of any class if he or she is satisfied that (a) the firearm is
particularly dangerous by reason of its design, construction or any other factor; or (b) the firearm can easily be converted to an automatic firearm; or (c) the firearm is, by reason
of its size or any other factor, more readily concealed than other firearms of the same class and is for that, or any other reason, particularly suited to unlawful use; or (d) the
applicant has in the past acquired a firearm that he or she has failed to produce to the Registrar for registration in accordance with this Act or has been guilty of any other offence

against this Act.

644 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 24.

645 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 24.

646 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, Annexure A, 41.

647 K. O’Callaghan, 'Rise in gun theft shows need for tighter control’, The West Australian, 11 March 2012, accessed at https://au.news.yahoo.com/thewest/news/a/13152002/rise-

in-gun-theft-shows-need-for-tighter-control/.

648 K. O’Callaghan, 'Rise in gun theft shows need for tighter control’, The West Australian, 11 March 2012, accessed at https://au.news.yahoo.com/thewest/news/a/13152002/rise-

in-gun-theft-shows-need-for-tighter-control/.

649 'Police Commissioner’s “care” hides an unwanted agenda’, Shooters and Fishers Party News, 23 March 2012, accessed at http://www.shootersandfishers.org.au/news/police-

commissioner-s-care-hides-an-unwanted-agenda.
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Question 15:

e Should there be an upper limit on the
number of firearms a single firearm licence
holder (as distinct from the holder of a
corporate, collector’s, dealer’s, repairer’s,
manufacturer’s or shooting gallery licence)
may possess?

It seems that a major aspect of the issue for firearms
owners is not simply the existence of a genuine reason
test per se, but confusion and dissatisfaction as to
how the test is applied in practice. There also seems
to be concern about the lack of an internal review
process. That is, if Western Australia Police rejects
an application on the basis of a failure to satisfy the
genuine reason requirement, an applicant’s only
option is to seek a review of the decision by the SAT.
The role of the SAT and the lack of an alternative
review process are considered elsewhere in this
Discussion Paper at paragraph 17.1.1.

The Commission considers that it might be helpful
for some guidance to be provided about the
kind of information that applicants must supply
to substantiate a genuine reason. Currently, the
instructions to applicants provided via the Western
Australia Police website simply state: ‘You will
require evidence of your genuine reason to possess
the firearm such as a firearms club support letter, a
property letter or a letter evidencing your occupation
that supports possession and use’,®*° but does not
advise that information may be required about the
reason for possessing the specific firearm, particularly
in a context where the applicant already possesses a
firearm or firearms.

Proposal 14:

e that the Western Australia Police website
be updated to include a checklist of the
kind of information that might be required
by Western Australia Police to determine
whether a genuine reason is made out,
such as the kinds of animals proposed to
be hunted, why existing firearms owned by
the applicant would not be suitable, and so
forth.

9.2 ‘Genuine need’

The ‘genuine reason’ requirement in section 11A of
the Act applies to all licence applications and should
not be confused with the ‘genuine need’ requirement.
The ‘genuine need’ requirement is a more stringent
criterion that must be satisfied by applicants for
particular categories of firearms (there is no ‘special
need’ requirement in respect of firearms of Category
A or Category E).

Section 11B of the Act allows for regulations which
may provide that, for prescribed categories of
firearms or ammunition, an approval or permit
cannot be granted, and a licence cannot be issued,
unless the Police Commissioner is satisfied that the
applicant has a genuine need to acquire or possess
a firearm or ammunition of that category.5>' Section
11C of the Act further provides that the regulations
‘may restrict the grant, issue, or renewal of licences,
permits, or approvals’ under the Act.%>? Accordingly,
the Firearms Regulations provide that:

e For the purposes of the regulations a firearm is of
the category indicated in Schedule 3.5

e [f Schedule 3 specifies a genuine need test for a
particular category of firearms:

— an approval or permit cannot be granted and
a licence cannot be issued to a person unless
the Commissioner is satisfied that the person
has a genuine need to acquire or possess a
firearm of that category;®**and

— a person cannot be considered to have a
genuine need to acquire or possess a firearm
of that category unless the test specified in
Schedule 3 is satisfied.>

e If Schedule 3 specifies any restriction on the grant
of an approval or permit or the issue of a licence
in respect of a particular category of firearms,
an approval or permit cannot be granted and
a licence cannot be issued except in accordance
with that restriction.5¢

Schedule 3 of the Firearms Regulations sets out
genuine need tests and restrictions applicable to
categories of firearms, as follows.

Category A

There is no genuine need test applicable to Category
A firearms although, as with all firearms, an applicant
for a licence, permit or approval must have a genuine
reason.%>’

650 ‘Before you begin: instructions to applicant’, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=03tmMaqtmY1A%3d&tabid=865.

651  Firearms Act 1973 (WA), s 11B(1).
652  Firearms Act 1973 (WA), s 11C.

653  Firearms Regulations 1974 (WA), r 6Al
654  Firearms Regulations 1974 (WA), r 6Al
655  Firearms Regulations 1974 (WA), r 6Al
656  Firearms Regulations 1974 (WA), r 6Al
657  Firearms Act 1973 (WA), s11A(1).

1

2)(a).
2)(b).
4)
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Category B

To satisfy the genuine need test for Category B, the
applicant must satisfy the Police Commissioner that
a firearm of Category A would be inadequate or
unsuitable for the purpose for which the firearm is
required.5>8

Category C

To satisfy the genuine need test for Category C, the
applicant must satisfy the Police Commissioner that
a firearm of Category A or B would be inadequate
or unsuitable for the purpose for which the firearm
is required.®® In addition, the Firearms Regulations
provide that an approval or permit can be granted,
and a licence can be issued, for a Category C firearm
only if:

e it is for a shotgun and granted or issued to a
member of an approved shooting club who
requires it for the purpose of training for,
and participating in, an approved national or
international shooting discipline;®®°

e it is for a rifle or shotgun, and is granted or
issued to a person who is a primary producer or
an approved nominee of a primary producer and
requires the rifle or shotgun for the purpose of
destroying vermin or stock as described in section
8(1)(i)(i) of the Firearms Act;*'

e itis for arifle or shotgun, and is granted or issued
to a person who requires the rifle or shotgun for
the purpose of destroying vermin or stock in the
person’s capacity as a professional shooter;%¢?

e itisgranted orissued for the purposes of a firearm
of that category forming part of a genuine
firearm collection;®% or

e itis granted or issued for Commonwealth or state
government purposes.

Additional restrictions apply with respect to Category
C firearms. An approval or permit can be granted, or
a licence can be issued, for such firearms only if:

e it is for a shotgun and is granted or issued to a
person who is an active and financial member of

A), Schedule 3, Division 2, cl 3.
A), Schedule 3, Division 3, cl 5.
A), Schedule 3, Division 3, cl 6

658  Firearms Regulations 1974
659  Firearms Regulations 1974
660 Firearms Regulations 1974
661  Firearms Regulations 1974
662  Firearms Regulations 1974
663  Firearms Regulations 1974
664  Firearms Regulations 1974
665  Firearms Regulations 1974

(1(@).

A), Schedule 3, Division 3, cl 6(1)(b).
WA), Schedule 3, Division 3, cl 6(1)(c).
(1)(d).

(M@

ss=ss

b
WA), Schedule 3, Division 3, cl 6(1)(d

WA), Schedule 3, Division 3, cl 6 )(i) and (ii).

an approved club who requires the firearm for use
for the purpose of training for, and participating
in, an approved national or international shooting
discipline;¢4

e it is for a rifle or shotgun, and is granted or
issued to a person who is a primary producer or
an approved nominee of a primary producer and
who requires the rifle or shotgun for the purpose
of destroying vermin or stock on land used by the
primary producer for the purposes of primary
production;%%

e itis for arifle or shotgun, and is granted or issued
to a person who requires the rifle or shotgun for
the purpose of destroying vermin or stock in the
person’s capacity as a professional shooter;¢¢

e itisgranted orissued for the purposes of a firearm
of that category forming part of a genuine
firearm collection;®’ or

e itis granted or issued for Commonwealth or state
government purposes.5t®

The 1996 National Firearms Agreement provides that
for Category C firearms ‘application will be limited
to primary producers’.®®® However, at a subsequent
meeting of the Australasian Police Ministers’ Council
on 15 November 1996, an exemption was made
to allow the use of pump action shotguns in clay
target shooting competitions in accordance with
international rules of clay target shooting.”° Other
jurisdictions also provide for access to Category C
firearms for persons who are not primary producers,®”
and as noted above, restrictions apply.

Category D

To satisfy the genuine need test for Category D, the
applicant must satisfy the Police Commissioner that
the firearm is required for Commonwealth or state
government purposes.57?

In addition, Category D firearms are specified in
regulation 26 as one of a number of prohibited
firearms. The acquisition, sale, possession or use of
such firearms is prohibited in Western Australia,

WA), Schedule 3, Division 3, cl 6(1)(b)(i) and (ii). Clause 6(2) further provides that an approval or permit can be granted or a licence can be issued in

accordance with clause 6(1)(b) to a person who would, as a result, be authorised to use a Category C rifle or shotgun on land on which another person, as the holder of a licence,
permit, or approval given in accordance with that paragraph, is already authorised to use a rifle or shotgun of that category only if the Commissioner considers it appropriate

having regard to the size of the land and any other relevant factor.
666 Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl 6(1)(c).
667 Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl 6(1)(d).
668  Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl 6(1)(e).

669 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 5, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

670 Australasian Police Ministers’ Council Meeting November 1996, Agenda item 3d, cited in Davies M and Mouzos J, Australian Institute of Criminology Special Report, June 2007,
11, accessed at http://www.aic.gov.au/media_library/publications/special/003/firearms-legislative-review.pdf.

671 See, for instance, Firearms Act 1996 (Vic), s 11(1)(a).
672  Firearms Regulations 1974, Schedule 3, Division 4, cl 8.
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except where exemptions apply.6”® This prohibition
does not apply to:

e amember of the armed forces in the performance
of his or her duties, or to any other member of a
disciplined force approved by the Commissioner;7*

¢ the acquisition and possession of such a firearm
by the Western Australian Museum for purposes
authorised by the Museum Act 1969 (WA);57>

e a firearm of Category D if the firearm is licensed
under the Firearms Act and what is done is in
accordance with the licence;®7¢

e a firearm which is the subject of a licence or
permission to import or export granted under the
Customs (Prohibited Imports) Regulations 1956
(Cth) or Customs (Prohibited Exports) Regulations
1958 (Cth) respectively, and the firearm is named
and identified in a Corporate Licence issued
under the Firearms Act and what is done is in
accordance with the licence;*”7 or

¢ the holder of a dealer’s licence who is authorised
by the Commissioner to acquire the firearm for
the purpose of selling it to a member of the
armed forces, the Western Australian Museum,
or to the holder of a licence for the firearm.¢’®

The genuine need test specified in Schedule 3 for
Category D firearms prevents an approval or permit
from being granted, or a licence from being issued,
for the purposes of such a firearm forming part of a
genuine firearm collection.®” This restriction does not
apply to any other category of firearm.

Prohibited firearms are briefly discussed elsewhere in
this Discussion Paper at paragraph 7.5.

Category E

The genuine need test does not apply to Category E
firearms although, as with all firearms, an applicant
for a licence, permit or approval must have a genuine
reason.580

Category H

To satisfy the genuine need test for Category H, the
applicant must satisfy the Police Commissioner:

673  Firearms Regulations 1974
674  Firearms Regulations 1974
675  Firearms Regulations 1974
676  Firearms Regulations 1974
677  Firearms Regulations 1974
678  Firearms Regulations 1974
679  Firearms Regulations 1974
680 Firearms Act 1973 (WA), s1

, 26

EEEEEEE

>
EEEEEEESEEEEEES
o
(o))

681  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(a).
682  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(7A)(b).
683 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(b)(i).
684  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(b)(ii).
685  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(a).
686 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(b).
687  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(c).

e that a firearm of Category A, B or C would be
inadequate or unsuitable for the purpose for
which the firearm is required;®' or

e if the firearm required is of Category H1 and is
a revolver with a calibre of .38 or more and not
more than .45 and has a barrel length of 100 mm
or more,®?that:

— the applicant is an individual who either
holds a pastoral lease, whether alone or with
one or more other persons, on which cattle
are grazed for commercial purposes, or is
nominated by the person or persons who hold
such a pastoral lease and is approved by the
Commissioner, and is involved in mustering or
yarding cattle that are grazed on the pastoral
lease;%® and

— the firearm is required when mustering or
yarding the cattle to deal with any animals
(whether cattle or not) that are dangerous to
people.s8

The Firearms Regulations further provide that a
person does not have a genuine need to acquire or
possess a Category H firearm because it is required
for:

* hunting;%

* recreational shooting, unless the person is an
active and financial member of an approved
shooting club who requires the firearm for use
as described in that provision for the purpose of
training for, and participating in, a club, interclub,
state, national, or international shooting
discipline;®3 or

e destroying stock or vermin in circumstances other
than when mustering or yarding cattle to deal
with any animals (whether cattle or not) that are
dangerous to people.®®’

The Firearms Regulations also sets out additional
restrictions on Category H firearms, providing that an
approval or permit can be granted, or a licence can be
issued, for such a firearm only in the following cases:

e ifitisfor afirearm of Category H1, and is granted
or issued to a person who is an active and financial
member of an approved shooting club who
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requires the firearm for the purpose of training
for, and participating in, a club, interclub, state,
national, or international shooting discipline.®%
Specific additional requirements apply to licences,
permits or approvals for Category H1 firearms for
this purpose;®8°

o ifitis for a firearm of Category H1 and is granted
to an individual who either holds a pastoral
lease on which cattle are grazed for commercial
purposes, or is nominated by the person or
persons who hold such a pastoral lease®° and
is approved by the Police Commissioner, for the
purpose of mustering or yarding the cattle to deal
with any animals that are dangerous to people.5"
An individual cannot be granted an approval or
permit or issued a licence for this purpose:

— for more than one Category H1 firearm:%°2 or

— for a firearm of Category H1 other than one
that is a revolver and has a calibre of .38 or
more and not more than .45, and has a barrel
length of 100 mm or more;®*:or

— unless the approval, licence or permit is
subject to a condition that the firearm must
not be used except on a pastoral lease;*%*

e if it is for a firearm of Category H2 and is
granted or issued to a person who requires
the firearm for the purposes of professional
or recreational diving;®*®

e if it is granted or issued to a person who
requires it in the course of the person’s
occupation;5%

e if it is granted or issued for the purposes of
including a firearm of Category H in a genuine
firearm collection;®”

e If it is granted or issued for Commonwealth
or state government purposes.5%

In summary, under the Firearms Act and Firearms
Regulations:

¢ all applications for licences, permits or approvals
in relation to firearms require a genuine reason;

688 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1)(a).

e in respect of applications relating to specific
categories of firearm (B, C, D and H) applicants
must also demonstrate a genuine need; and

e additional restrictions are also imposed on
specific categories of firearm (C and H).

Stakeholders have raised some concerns about the
‘genuine need’ requirements, both general and
specific, which are discussed below. There issometimes
confusion as between ‘genuine reason’ and ‘genuine
need’ requirements, and suggests that the similarity
between the terminology used may contribute to
this confusion. This terminology comes from the 1996
National Firearms Agreement, which provides that
‘over and above satisfaction of the “genuine reason”
test, an applicant for a licence for the categories B,
C, D and H must demonstrate a genuine need for
the particular type of firearm’.?®®* Some jurisdictions,
such as New South Wales, use the phrase ‘special
need’ to denote the ‘need’ requirement for certain
categories of firearms.”®Such terminology may make
the distinction clearer.

Proposal 15:

e that the terminology in the Firearms Act
1973 (WA) and Firearms Regulations 1974
(WA) be changed from ‘genuine need’ to
‘special need’ to reduce confusion between
the ‘genuine reason’ and the ‘genuine need’
requirements.

9.21 Membership of approved shooting club

as a ‘genuine need’

There has been some suggestion that, in addition to
being included as a ‘genuine reason’,”” membership
of an approved shooting club ought to be recognised
as a genuine need’in respect of all categories of
firearms which require a genuine need.’®

689  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1)(a) is subject to clauses 12(2)-(6).
690 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(7B) provides that a person who holds 2 or more pastoral leases may nominate one individual for each lease and

may nominate the same individual for more than one lease.
691  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1)(ba).
692  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(
693  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12( b)(i), (i) and (iii).
694  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(
695  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(
696 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(
697  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(
698  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1

699 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 3, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
700 Firearms Act 1996 (NSW), ss 13-16, 17.
701  Firearms Act 1973 (WA), s 11A(2)(a).
702  Submission from Hon Rick Mazza, 4 December 2014, 3.
703  Phone conversation with Hon Rick Mazza MLC, 11 December 2014.
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Role of approved clubs under the Firearms Act
1973 (WA)

In this context it should be noted that approved
clubs already play a role within the regulatory
scheme established by the Firearms Act and Firearms
Regulations. Where a person applies for a firearm
licence and nominates use within an approved club,
as an active and financial member of the club,’** as
the ‘genuine reason’, such applicant must provide
a letter from the club or association with his or
her application that confirms membership.”® In
addition, officers of approved shooting clubs or other
approved organisations, as well as licensed dealers,
are empowered to conduct firearms safety tests.”*®
Applicants for licences under the Firearms Act must
supply proof of having successfully passed such a test
with their applications.””’

Approved clubs and organisations are also required
to provide particular information to the Police
Commissioner to assist him or her in making decisions
under the Act. The Firearms Act requires that if an
officer of an approved shooting club or approved
organisation’®is of the opinion that:

e a person who is a member of the club or
organisation is not a fit and proper person to
possess, carry or use a firearm,””and

¢ the person has a licence under the Act, intends to
apply for a licence under the Act, or possesses or
intends to possess a firearm,”'®

the officer is to communicate that opinion, and
the grounds on which it was formed, to the Police
Commissioner.”" Similarly, where an approved
shooting club or approved organisation refuses
a person’s application for membership or for
membership renewal, or cancels a person’s
membership, an officer is to notify the Commissioner
and give the reasons for that decision.”"

The wording ‘is to’ in these sections appears to oblige
the officer to notify the Police Commissioner. It may
be an offence not to do so as section 23(11) of the
Firearms Act provides that a person who by act or
omission commits any breach of the provisions of
the Act for which no penalty is specifically provided
commits an offence punishable by a penalty of
$2,000.7"* By contrast, elsewhere in the Act, it
provides that if an accredited society of collectors
expels a member, the society ‘is required to notify

704  Firearms Act 1973 (WA), s 11A(2)(a).

705  Firearms Regulations 1974 (WA), Schedule One, Form One, Question 29.
706  Firearms Regulations 1974 (WA), r 7(3)(c).

707  Firearms Regulations 1974 (WA), r 7(3)(c). See also Schedule 1, Form 2.

the Commissioner in writing identifying the
member and the reason for the expulsion’, and a
penalty of two years’ imprisonment or an $8,000
fine is provided.”™ It is difficult to see why the
provisions relating to approved shooting clubs should
differ from those relating to accredited societies of
collectors. In view of the importance of the relevant
notification requirements, the Commission proposes
below that these sections be amended to more
clearly state that providing the above information to
the Police Commissioner is an obligation on the part
of approved shooting clubs. It would also seem that a
similar penalty provision should apply.

The Act further provides that if the Police
Commissioner makes a decision in full or partial
reliance on information provided in the above
circumstances, the decision is not ‘liable to be
questioned or annulled’ by reason only that it is
subsequently shown that the information was
factually incorrect. However, where this is the case,
the Commissioner must reconsider the decision if the
person adversely affected requests that he or she do
so, and the extent to which the decision should or
might be varied as a result of the correction of those
factual errors.””> Approved clubs can therefore not
only conduct their own due diligence in approving or
rejecting applications for membership, but also play
a role in decision-making about whether a person is a
fit and proper person to possess or use a firearm. The
Act also provides protection for officers who provide
information to the Police Commissioner; specifically,
it provides that nothing done by an officer of an
approved organisation or approved shooting club in
good faith in accordance with the Act gives rise to a
criminal or civil action or remedy.”'¢

Approved clubs also help to determine who has
access to Category C and Category H firearms.
Under the Firearms Regulations an approval or
permit can be granted, or a licence can be issued,
for a firearm of Category C only if, among other
things, it is for a shotgun and is granted or issued to
a person who is an active and financial member of
an approved shooting club and requires the firearm
for the purpose of training for, and participating
in, an approved national or international shooting
discipline.”” In addition, in accordance with the 2002
National Handgun Agreement, approved clubs also
help determine who has access to Category H firearms
(handguns or pistols),”"® which are restricted.

708 In this section, ‘approved organisation’ means an organisation approved under section 11A(2)(b); see Firearms Act 1973 (WA), s 23BA(5).

709  Firearms Act 1973 (WA), s 23BA(1)(a).

715  Firearms Act 1973 (WA), s 23BA(3).
716  Firearms Act 1973 (WA), s 23BA(4).
717  Firearms Regulations 1974 (WA), Schedule3, Division 4, cl. 6(1)(a)(i) and (ii).

710  Firearms Act 1973 (WA), s 23BA(1)(b)
711 Firearms Act 1973 (WA), s 23BA(1).
712 Firearms Act 1973 (WA), s 23BA(2).
713 Firearms Act 1973 (WA), s 23(11).
714 Firearms Act 1973 (WA), s 15B(1).
(WA), ©)
@

718  See Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1)(a), which is subject to clauses 12(2-6).
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Some of the aspects of the 2002 National Handgun
Agreement are not included in the Western Australian
legislation. In particular:

e The 2002 National Handgun Agreement includes
agreement that clubs be provided ‘with the
power to request a police check on a person
prior to accepting them as a member of a club’.”*®
This is not included in the Western Australian
legislation,though Western Australia Police
conduct checks of all licence applicants and it
would be possible for approved clubs to set a
requirement that prospective members provide a
National Police Clearance.

¢ The 2002 National Handgun Agreement includes
agreement that, to prevent ‘club shopping’, a
person wishing to join a club must provide details
to the club of any other shooting clubs to which
they belong and any firearms they own, and that
clubs be provided with the power to request
information from the licensing authorities
on a member's or applicant’s ownership of
handguns and membership of other clubs.’?®
This requirement and power is also not found in
Western Australian legislation. Western Australia
Police undertake checks on all licence applicants.

¢ The 2002 National Handgun Agreement includes
agreement that a requirement be developed that
a person applying to join a club must provide the
club with two character references from people
they have known for at least two years.”? This
requirement is not included in Western Australian
legislation, although it may be a requirement
imposed by individual clubs. Ultimately, Western
Australia Police will determine whether a person
is a fit and proper person to be licensed (subject
to review by the SAT and the Supreme Court).

Overall though, it is clear that approved shooting
clubs play a role in the operation of the Firearms Act.

Question 16:

Should any amendments be made to the
Firearms Act 1973 (WA) or Firearms Regulations
1974 (WA) to:

e prevent ‘club shopping’, including clubs
advising Western Australia Police of any
applications that are refused; and

e otherwise regulate membership of shooting
clubs?

‘Genuine need’

The suggestion that club membership be viewed as
a ‘genuine need’ should be viewed in the context of
approved clubs’ existing role in the scheme of the
Firearms Act and Firearms Regulations. Including
mere membership of an approved club as a ‘genuine
need’ would substantially alter existing restrictions.
First, it would remove the current requirement for
applicants to satisfy the Police Commissioner of their
need for firearms of categories B, C, D and H; for
instance, an applicant for a Category C firearm who
was a member of an approved club would not be
required to satisfy the Commissioner that a firearm of
Category A or B would be inadequate or unsuitable
for the purpose for which the firearm is required.’?

Secondly, to pass the ‘genuine need’ test for Category
D firearms, which are prohibited firearms,’?* a person
must currently satisfy the Police Commissioner
that the firearm is required for Commonwealth or
state government purposes.’?* It would be a matter
of concern if members of approved clubs were
exempted from this requirement, such that a person
could obtain possession of a prohibited firearm
simply by joining a club. The Commission is advised
that there are currently 6,324 individuals who are
members of one or more approved clubs;’?*> were such
membership to be accepted as a genuine need in
respect of all categories of firearms, this could greatly
increase the numbers of people permitted to possess,
among other things, prohibited firearms.

As a practical matter, even if limited to Categories
B,C and H, this suggestion would have the result that
approved clubs, rather than the Police Commissioner,
would (by accepting membership applications)
effectively determine whether an applicant has a
genuine need for a particular firearm. This would
represent a transfer of responsibility from the Police
Commissioner to approved clubs.

Further, itisto be anticipated that if the Act were to be
amended to provide that membership of an approved
club constituted a ‘genuine need’, persons who
held licences on the basis of other genuine reasons
would also seek to be covered by similar exemptions,
rendering the ‘genuine need’ requirements illusory.

The Commission therefore does not propose that
membership of an approved club be recognised as a
‘genuine need'.

719  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

720 Ministerial Council on the Administration of Justice, Australasian Police Ministers” Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

721 Ministerial Council on the Administration of Justice, Australasian Police Ministers” Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 4, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

722  Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl. 5.
723 Firearms Regulations 1974 (WA), r 26(3).
724 Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 8.

725 Email correspondence from Carl Fisher, Project Officer, Licensing Services, Licensing Enforcement Division, Western Australia Police, 9 March 2015.
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Proposal 16:

that section 23BA(1) and 23BA(2) of the Firearms
Act 1973 (WA) be amended to more clearly
provide that an officer of an approved club or
approved organisation must, within a specified
period, notify the Police Commissioner of,
respectively,

e his or her opinion that a person who is a
member of the approved club or approved
organisation is not a fit and proper person
to possess, carry or use a firearm;

e his or her decision to refuse a person’s
application for membership or renewal
of membership, and the reasons for that
decision; and

e that a penalty be imposed for breach
of these obligations consistent with the
penalty specified in section 15B(1).

9.2.2 ‘Genuine need’ - Category D firearms -

pest control

Some firearms users have expressed particular
concerns about the application of the ‘genuine need’
requirements in the context of Category D firearms.
To satisfy the genuine need test for category D, an
applicant must satisfy the Police Commissioner that
the firearm is required for Commonwealth or state
government purposes.’” Animal Pest Management
Services (APMS), via its Managing Director, submitted
that this requirement, and the way it is interpreted,
impacts negatively on its businesses.

APMS submitted that, as the firearms regime in
Western Australia only allows ‘for state or federal
government agencies to be licensed for firearms
suitable for aerial culling operations, namely semi-
automatic firearms of centre fire configuration,
such as those commonly used for aerial culling
operations’, this has ‘resulted in a situation whereby
the state government in WA is the only contractor
available for undertaking larger scale aerial culling
operations’, creating a ‘closed shop’ to the benefit
of the Department of Agriculture and Food.”” APMS
further submitted that ‘all other states have private
contractors who either undertake private contract
work, or contract to the state governments [sic]
authorities to undertake culling operations’.’?

726  Firearms Regulations 1974, Schedule 3, Division 4, cl 8.
727  Submission from Animal Pest Management Services, 2.
728 Submission from Animal Pest Management Services, 1.

APMS provided a letter from the Minister for Police,
in which the Minister advised that the company could
apply to licence Category D firearms while under
contract to a state or federal government body but
that ‘specific conditions would be placed on any
licence issued to the effect that the firearm could only
be used for that specific purpose’.’?® Consequently,
once the contract ceased ‘the firearms would be
required to be disposed of immediately as they would
no longer be licensed for that purpose and would fall
under Regulation 26 as “prohibited firearms"'° It
was suggested that ‘this means ... we would need to
go through the whole licensing application process,
find and purchase new firearms and acquire them
each time we have a contract to undertake aerial
shooting’; he added that Animal Pest Management
Services had ‘missed out on aerial shooting contracts
because we don't have these firearms'.’*

APMS contended that the Department of Agriculture
and Food would fall under the same licensing
obligations and should also be required to dispose
of Category D firearms where they do not have a
current need or contract. However, it suggested
that this is not the case and expressed a belief that
the Firearms Act was ‘not being applied evenly'’32
APMS is apparently unable to conduct paid contract
services for aerial culling as, unlike the Department
of Agriculture and Food, it could not ‘comply with
Codes of Practice which require using a semi-auto
firearm’.’33

APMS also suggested that bolt action firearms (which
are not included in Category D) ‘are slower, are
not able to rapidly shoot animals twice (a National
Code of Practice requirement), and are not as safe as
semi-auto firearms as the helicopter has to hover for
longer periods to get the shots away’.”** A nationally
recognised guiding Standard Operating Procedure
for aerial shooting of camels observes that:

e self-loading rifles with large magazine capacity
are suitable and should be fitted with a spot on/
aim-point/red dot scope;

e toprovide abackup in case of firearm/ammunition
malfunction, at least two firearms should be
carried by shooters at all times;

e when shooting feral camels, all animals must
receive multiple shots to the vital areas to ensure
a rapid death; and

e immediately after the initial shot to the head, the
shooter must perform a second chest shot.”*

729 Letter dated 20 January 2014 from Minister for Police to Mr Mike Butcher of Animal Pest Management Services.
730 Letter dated 20 January 2014 from Minister for Police to Mr Mike Butcher of Animal Pest Management Services.

731 Submission from Animal Pest Management Services, 2.
732 Submission from Animal Pest Management Services, 3.
733 Submission from Animal Pest Management Services, 3.
734 Submission from Animal Pest Management Services, 3.

735 Standard Operating Procedure CAMOO2: Aerial shooting of camels, prepared by Trudy Sharp, Invasive Animals CRC, 2012, 3 and 5, accessed at http://www.pestsmart.org.au/

wp-content/uploads/2013/08/CAMO002 _aerial-shooting.pdf.
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APMS noted that the Animal Welfare Act 2002 (WA)
provides that it is a defence to a charge of cruelty to
animals under that Act for a person to prove that
he or she was acting in accordance with a relevant
code of practice,”®® and submitted, therefore, that
compliance with the Code was ‘essential for us
to undertake our work without the potential for
prosecution for cruelty’.”®” In its view, to ‘compete’
with ‘[the Department of Agriculture and Food]
who do not use Category D firearms as part of their
core government obligations, we believe we should
be able to, like they do, keep Category D firearms
between contracts’.”?®

It must be borne in mind that Category D firearms
are no ordinary tool of trade; it is on the basis of their
potential to cause harm that they are prohibited
except for official purposes. However, given that it
is accepted that these firearms can be used for State
and Commonwealth purposes, including pest control,
it is difficult to see why businesses seeking to use
them for such purposes should be prevented from
doing so by the need to make a separate application
in respect of each contract.

This situation raises the issue of what happens when
a genuine need ceases, or is intermittent in nature.
Noting the issue raised in the Police Minister’s letter
cited above, it would seem possible to apply for a
licence for a Category D firearm for the purpose, not
of undertaking a specific pest control contract, but
for pest control contracts generally, in circumstances
where it is reasonably likely that a licensee will be
awarded such contracts in the course of their work.
Such a licence could theoretically be granted on
condition that a person could possess the firearm
or firearms, but that such firearms could only be
carried or used when a contract was in place. It would
also seem possible, if there are concerns about the
security of those firearms, to require that they be
stored off-site, either by Western Australia Police or
by an approved warehouseman.

As noted previously, there is case law to the effect
that the genuine reason test in section 11A(1), and
the reasonable justification requirement of this
test in section 11A(3), do not require an applicant
to demonstrate a particular existing need for the
firearm being sought, although such a need will be
a relevant consideration.”® Similarly, the Commission

observes that the ‘genuine need’ test in respect of
Category D firearms requires an applicant to ‘satisfy
the Commissioner that the firearm is required for
Commonwealth or state government purposes’,’*but
does not specify that the purposes must be currently
existing.

Proposal 17:

e that the Firearms Regulations 1974 (WA)
be amended to provide that persons who
require a firearm for their occupation may
be permitted to retain the right to possess,
but not to use, such firearms in between
contracts.

This issue also raises broader questions about the
relevance of recognised guidelines on the humane
shooting of various kinds of animals that operate
within Australia generally and Western Australia
more specifically. For instance, the Department of
Parks and Wildlife provides information on kangaroo
management in Western Australia, including a link to
the National Code of Practice for the Humane Shooting
of Kangaroos and Wallabies for Commercial Purposes
(2008). This Code provides a list of suitable calibres
of firearms for shooting particular sizes and types of
kangaroos and wallabies.” The Department of Parks
and Wildlife has also produced its own Standard
Operating Procedure on humane killing of animals
under field conditions in wildlife management which
also lists firearms that are suitable for use in particular
circumstances.’*?

It would appear to the Commission that such codes
would be relevant considerations in determining
whether a genuine reason or genuine need is made
out in any particular instance. However, the Firearms
Act and Firearms Regulations are silent on animal
welfare issues. This is in contrast to other jurisdictions
which specify ‘animal welfare’ as a genuine reason
for the grant of a licence.”” Western Australia Police
has advised that where relevant animal welfare
guidelines exist, ‘police attempt to follow them when
licensing firearms'. However, the issue is not as simple
as applying the guidelines; Western Australia Police
also advises that consideration must be given to
‘whether or not the particular vermin actually exist
on the property the applicant intends to shoot on,

736 Animal Welfare Act 2002 (WA), s 25 provides that it is a defence to a charge of cruelty to animals under section 19(1) for a person to prove that the person was acting in
accordance with a relevant code of practice. The Animal Welfare (General) Regulations 2003 set out a list of codes of practice in Schedule 1 and r 6 of the Regulations provides
that these codes of practice are adopted, as they are amended from time to time, under section 94(2)(d) of the Animal Welfare Act 2002 (WA) and that each is a ‘relevant code
of practice’ that can be used as a defence under section 25 of the Animal Welfare Act 2002 (WA). Among the codes of practice listed in Schedule 1 is Item 10, Feral Animals —
Code of practice for the capture and marketing of feral animals in Western Australia. At page 8, this code of practice provides that ‘After being shot the animal should be checked

to ensure that it is dead. A second shot should always be directed to the heart/lung area’.

737  Submission from Animal Pest Management Services, 3.

738  Submission from Animal Pest Management Services, 3.

739 Kashani v Commissioner of Police [2011] WASC 6 per Jenkins J at [64] and [67-68].
740  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 8.

741 Kangaroo management in Western Australia, accessed at http://www.dpaw.wa.gov.au/plants-and-animals/animals/kangaroo-management-in-western-australia.

742  Department of Parks and Wildlife, Standard Operating Procedure 15.1, Humane killing of animals under field conditions in wildlife management, accessed at http://www.dpaw
wa.gov.au/images/documents/plants-animals/monitoring/sop/SOP15.1_HumaneKillingOfAnimals_VR1.0_20131206.pdf.

743 See Firearms Act (NT), s 11(2)(g), Firearms Act 1996 (ACT), s 61, Table 61, Item 7, Firearms Act 1996 (Tas), s 37(e) and 42, and Firearms Act 1996 (NSW), s 12.
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and whether the property is in fact suitable for the
calibre of firearm sought’.’+*

Western Australia Police has advised that it takes into
account the guidelines of the Department of Parks
and Wildlife in respect of the calibre of firearm to
be used for the destruction of wildlife, and that any
animal welfare guidelines are a consideration for the
licensing of firearms. It also notes that the relevant
guidelines would not override legislation.”

Question 17:

e Do you have any comment on interactions
between the Firearms Act 1973 (WA) and
Codes of Practice or Standard Operating
Procedures regarding the humane killing of
animals?

9.2.3

The Firearms Act provides that a person will have a
genuine reason for acquiring or possessing a firearm
or ammunition if it is required by the person in
the course of the person’s occupation.’® Primary
producers can apply for firearm licences under this
limb of the genuine reason requirement.

‘Genuine need’ and primary producers

In addition, the Firearms Act provides that no licence
is required, in relation to an approved firearm or
ammunition for that firearm, by a person who in
the ordinary course of his or her practice, trade or
business uses that firearm for the purpose of dealing
a blow to any animal with intent to slaughter it or to
render the animal insensible prior to slaughtering.”

Exemptions are also provided for:

e persons working for a primary producer, or who
are family members of a primary producer; and

e who possess or use a firearm licensed to that
primary producer for the purpose of destroying
vermin or stock on land used by the primary
producer for the purposes of primary production;
or who are in possession of such firearm or
ammunition while carrying it directly between
two such pieces of land or directly between such
land and any other place where it is authorised by
law to be held;

if the use of the firearm and ammunition by that
person is expressly authorised by the primary
producer.’®

In respect of the ‘genuine need’ requirement,
the Pastoralists & Graziers Association of Western
Australia (the Association) contends that ‘all farmers
of livestock have a genuine need to possess and use
firearms in the course of carrying out the everyday
duties associated with their occupation ... the
ownership of livestock imposes a duty of care on the
livestock producer that includes the welfare of those
animals under a farmer’s care, such that he or she
is responsible for their humane destruction, should
that animal be experiencing undue suffering’.’# In
that regard, the Australian Animal Welfare Standards
and Guidelines for Cattle of May 2014 provide that
for humane killing, the use of a close range firearm
to the brain is the preferred method.”°

In the Association’s view, ‘even those farmers who
do not farm livestock have a genuine need to possess
and use firearms as, under the Biosecurity and
Agriculture Management Act 2007 (WA), they have a
duty to control declared pests that exist outside of the
farming activities they may engage ... even a grain
grower has an obligation to conduct opportunistic
shooting of wild dogs’.”®'

The genuine need requirement however does not
relate to the need for a firearm in general, but to the
need for a particular firearm or firearms.

The Firearms Regulations provide that reasons for
which an approval or permit can be granted, or a
licence can be issued, for a firearm in Category C
include that it is:

e for arifle or shotgun;’>?

e issued to a person who is a primary producer or
approved nominee of a primary producer;>*and

e the person requires the rifle or shotgun for the
purpose of destroying vermin or stock as described
in section 8(1)(i)(i) of the Firearms Act.”>*

An approval or permit can be granted or a licence can
be issued in accordance with this clause only if:

[w]here such approval, permit or licence would
enable a person to use a Category C rifle or

744  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 18.
745  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 18.

746  Firearms Act 1973 (WA), s 11A(1)(d).
747  Firearms Act 1973 (WA), s 8(1)(h).

748  Firearms Act 1973 (WA), s 8(1)(i)(i) and (ii). The State Administrative Tribunal has found that section 8(1)(i) of the Act does not preclude a family member of a primary producer
from applying for a licence in his or her own right, and has noted that section 8 is ‘intended to be a relaxation of what is otherwise a very strict licensing regime, but is not
intended to be restrictive in itself’; see Cutbush and Commissioner of Police [2010] WASAT 45 at [38], [36].

749  Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 2.

750 Australian Animal Welfare Standards and Guidelines for Cattle, Edition One, Version One, Subject to Government Endorsement, May 2014, 28-30, accessed at http:/www.
animalwelfarestandards.net.au/files/2011/02/Cattle-Standards-and-Guidelines-for-Endorsement-May-0807141.pdf

751  Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 3. Section 30(2) of the Biosecurity and Agriculture Management Act 2007
(WA) provides that the owner or other person in control, in an area for which an organism is a declared pest, of an organism or thing infected or infested with the declared pest
must take the prescribed control measures to control the declared pest. The Biosecurity and Agriculture Management Regulations 2013 (WA) list control measures which are

prescribed to control declared pests, including, at r 27(1)(s), shooting.
752  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 6(1)(b).
753 Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 6(1)(b)(i).
754  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 6(1)(b)(ii).

DR 1 d 4

LRCWA Project 105 | Review of the Firearms Act — Discussion Paper 103


http://www.animalwelfarestandards.net.au/files/2011/02/Cattle-Standards-and-Guidelines-for-Endorsement-May-0807141.pdf 
http://www.animalwelfarestandards.net.au/files/2011/02/Cattle-Standards-and-Guidelines-for-Endorsement-May-0807141.pdf 

shotgun on land which another person is already
authorised to use a rifle or shotgun of that
category, it can only be granted or issued if the
Commissioner considers it appropriate having
regard to the size of the land and any other
relevant factor.”»

These restrictions are in addition to the ‘genuine
need’ test, which requires that the applicant satisfy
the Police Commissioner that a firearm of Category
A or B would be inadequate or unsuitable for the
purpose for which the firearm is required.”®

The regulations regarding the ‘genuine need’
requirements for, and restrictions on, Category H
firearms have been the subject of some controversy.
Prior to 2010, the Firearms Regulations provided that
a person did not have a genuine need to acquire or
possess a firearm of Category H if it was required for,
among other things, destroying stock or vermin.”’
However, the restrictions also provided that an
approval or permit could be granted, or a licence
could be issued, for a Category H firearm if it was
granted or issued to a person who required it in the
course of the person’s occupation.’”® Read together,
these clauses caused some confusion as to whether
persons with the occupation of primary producer
could be licensed to possess and use Category H
firearms. The SAT ultimately ruled that they could
not: regardless of an applicant’s occupation, a person
could not be licensed to possess and use Category H
firearms to destroy stock or vermin.”>® The issue was
then considered as part of the 2008 Police Review.
The report stated:

The principal reason for the handgun restrictions
introduced in 1996 was to limit the proliferation
of concealable firearms in the community. There
was recognition however, that handguns should be
available for sporting purposes and this was ratified
in 2002 as part of the national handgun reforms and
associated buyback.

Some inconsistency has occurred where the Western
Australia Police have issued licences to pastoralists
for occupational purposes and have subsequently
commenced revoking those licenses on the basis that
they were issued contrary to the provisions of the
Firearms Act and Firearms Regulations prohibiting
access to handguns for the purpose of destroying
stock or vermin.

755  Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 6(2).
756  Firearms Regulations 1974 (WA), Schedule 3, Division 3, cl. 5.
757  Firearms Regulations 1974 (WA),

It should be noted that the original purpose for
stating that a person may possess a handgun for their
occupation was solely intended for employees in
the security industry. The position taken by Western
Australia Police to revoke these licenses is supported
by decisions of the SAT which has dismissed a number
of appeals against the revocations by Western
Australia Police.”®°

The report also noted that, during consultation with
the WA Farmers Federation and the Pastoralists
& Graziers Association, the following arguments
were put forward to support the use of Category H
firearms by pastoralists:

e They are needed to deter and destroy rogue
animals and stock encountered when mustering.

e As the legislation has provision to issue firearm
licenses for occupational purposes, Category H
firearms should be available to pastoralists.

¢ The use of Category H firearms is desirable due to
their ease of carriage on a motorbike, horse or in
a helicopter.

e Longarms are cumbersome, dangerous to carry
and have the potential to cause harm if a person
was to fall from a motorbike or horse.

e Pastoralists have a duty of care to humanely
destroy animals.”®"

The Western Australia Police report emphasised
nevertheless that it had been intended that Category
H firearms only be available for occupational
purposes in the case of people working in the security
industry. The report acknowledged that ‘situations
will arise where pastoralists and their employees are
confronted by dangerous animals however, there are
a range of firearms other than Category H firearms
that are suitable for these purposes’.’s?

Ultimately, the report proposed that ‘the legislation
be amendedto further clarify that Category Hfirearms
are not intended to be issued for purposes other than
employment in the security industry and legitimate
sporting shooters’ and recommended: ‘[tlhat the
Firearms Regulations, Schedule 3, Category H, should
be amended to remove the current ambiguity that
has enabled some pastoralists to licence handguns for
occupational purposes’.’s3

Schedule 3, Category H, cl. (2)(c) (Reprinted under the Reprints Act 1984 (WA) as at 7 February 2008).

758  Firearms Regulations 1974 (WA), Schedule 3, Restrictions for Category H, cl. (1)(c) (Reprinted under the Reprints Act 1984 (WA) as at 7 February 2008).

759  Anick and Commissioner of Police [2008] WASAT 173.

760  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 14.
761  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 14.
762  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 14.
763  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 15.
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However, this position was subsequently reversed, and
amendments were made to the Firearms Regulations
in 2010 to permit pastoralists to access Category
H firearms for the purpose of destroying vermin or
stock, provided certain requirements are met. The
Firearms Regulations now provide that to satisfy the
genuine need test for Category H the applicant must
satisfy the Police Commissioner:

e that a firearm of Category A, B or C would be
inadequate or unsuitable for the purpose for
which the firearm is required;’¢* or

e if the firearm required is of Category H1 and is a
revolver described in regulation 12(7A)(b),”s> that:

— the applicant is an individual who either
holds a pastoral lease, whether alone or with
one or more other persons, on which cattle
are grazed for commercial purposes, or is
nominated by the person or persons who hold
such a pastoral lease and is approved by the
Commissioner, and is involved in mustering or
yarding cattle that are grazed on the pastoral
lease;’®® and

— that the firearm is required when mustering
or yarding the cattle to deal with any animals
(whether cattle or not) that are dangerous to
people.’’

Under the Firearms Regulations a person does not
have a genuine need to acquire or possess a Category
H firearm because it is required for:

¢ hunting;®®

e recreational shooting, unless the person is an
active and financial member of an approved
shooting club who requires the firearm for use
as described in that provision for the purpose of
training for, and participating in, a club, interclub,
state, national, or international shooting
discipline;’%°or

e destroying stock or vermin in circumstances other
than when mustering or yarding cattle to deal
with any animals (whether cattle or not) that are
dangerous to people.’””°

An approval, permit or licence for a Category H
firearm can be granted or issued where it is for a
firearm of Category H1 and is granted or issued to an
individual who either:

764  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(a).

e holds a pastoral lease, whether alone or with
one or more other persons, on which cattle are
grazed for commercial purposes; or

e is nominated by the person or persons who hold
such a pastoral lease and is approved by the
Commissioner, but not to more than one such
person, for the purpose of mustering or yarding
the cattle to deal with any animals (whether
cattle or not) that are dangerous to people.””!

Further, an individual cannot be granted an approval
or permit or issued a licence for the purpose of
mustering or yarding the cattle to deal with any
animals that are dangerous to people:

e for more than one Category H1 firearm;”?

e for a firearm of Category H1 other than one that
is a revolver and has a calibre of .38 or more and
not more than .45, and has a barrel length of 100
mm or more;’’3or

® unless the firearm is subject to a condition that it
must not be used except on a pastoral lease.””*

Primary producers are therefore now able to use and
possess Category H firearms within the parameters
set out above.

Given the potential significance to primary producers
of being able to possess and use appropriate firearms
in connection with their work, it is desirable that the
Act facilitate that occurring with as much flexibility as
possible, without compromising broader objectives
relating to public safety.

Question 18:

e Does the Firearms Act 1973 (WA) provide
sufficient flexibility for, and adequately
accommodate the needs of, primary
producers?

765 The firearm described in clause 12(7A)(b) of Schedule 3, Division 6 of the Firearms Regulations is as follows: a revolver with a calibre of 0.38 or more (and not more than 0.45) and

with a barrel length of 100 mm or more.

766  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(
767  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(1)(
768  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(
769  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(
770  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 11(2)(
771 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(1)(
772 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(7A)(;
773 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(7A)(

(WA), 7A)(

A
A
A
A
A
A
A
774 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(

)
b)(i), (i) and (iii).
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Several other concerns have been raised regarding
suggested inconsistencies in the operation of the
Firearms Act.

10.1 Persons under 18

The Act provides that no licence is required by a minor
who is operating a firearm (other than a handgun)
under the supervision of the licensed owner of that
firearm.””> In contrast, except for certain exceptions
such as in an approved range or approved shooting
gallery orthe use of astarting gun, an unlicensed adult
cannot operate a firearm under the supervision of
the licensed owner of the firearm. Some stakeholders
consider that the existing exemption should be
broadened so that adults are permitted to operate a
firearm under the supervision of the licensed owner,
while others consider that the exemption should be
removed altogether so that minors are not permitted
to do so.”’¢ It should also be noted that there is no
restriction on how young a minor may be.

Regarding the first proposition, — that adults ought
to be able to operate a firearm under the supervision
of the licensed owner, — it should be noted that the
Firearms Act establishes a restrictive framework. This
framework is designed to ensure that firearms can
only be possessed or used by persons who are fit and
proper persons and who have a genuine reason to
do so, and in some instances a genuine need. The
exemption for persons under 18 is a narrow one;
Western Australia Police advises that it is considered
that the exemption was simply included to allow
parents and children to shoot together.””” Allowing
adults who do not hold any licence, permit or
approval to use firearms belonging to other persons
may be regarded as inconsistent with this overall
aim of the Act. In addition, adults who do not hold
licences, permits or approvals under the Firearms Act
are not prevented entirely from using firearms; as
noted above, they may use firearms at an approved
range or approved shooting gallery.””®

775  Firearms Act 1973 (WA), s 8(1)(n).

Further, Western Australia Police considers that an
adult does not have the same control over another
adult as he or she would over a juvenile, and notes
that the current exemption prevents a licensed
person from inviting large groups of adults to their
property to all use firearms held under one individual
licence. Western Australia Police observes that if
the exemption were extended to persons aged 18
and over, ‘there would need to be clear guidelines
to establish possession of a firearm when shooting,
and only when the owner is present, close by and
supervising”.”’®

The Commission appreciates the rationale behind the
exemption for persons under 18 and the practical
implications of extending this exemption to adults. In
particular, the question of supervision is an important
one. However, it considers the suggestion worth
exploring, and poses a question on this matter below.

With respect to the use of firearms by minors, the 1996
National Firearms Agreement provides that ‘a licence
applicant should be required to be aged 18 years or
over'.’® However, other Australian jurisdictions have
elected to provide for licences or permits for persons
under 18, as follows:

¢ In Victoria, the Chief Commissioner may license a
natural person between the ages of 12 and 18 to
carry or use Category A or B longarms, Category
C longarms or general category handguns.’®

¢ In the Northern Territory, ‘firearms club junior
licences’ may be issued. These authorise the
holder to possess and use firearms of a category
specified in the licence only when personally
supervised by the holder of a relevant licence,
and for the purpose of receiving instruction in
the safe use of firearms at an approved shooting
range or competing in an approved event.’®

e In New South Wales, a person who is under 18
can, with the written consent of a parent or
guardian,’® apply for either a ‘minor’s firearms

776  The Public Health Association of Australia (WA Branch) considers that it is inappropriate for minors to use firearms, particularly given that they have not undergone the licensing
application process. Meeting with the Public Health Association of Australia (WA Branch), 8 October 2014.
777  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 23.

778  Firearms Act 1973 (WA), ss 8(1)(m) and (1).

779 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 23.
780 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, 5, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/1996%20

National%20Firearms%20Agreement.pdf.

781  Firearms Act 1996 (Vic), s 18(1). Section 18(2) provides that the Chief Commissioner cannot issue a junior licence authorising the carriage or use of a Category C longarm, being a
shotgun, unless the applicant can demonstrate that the licence is required for the reason of clay target shooting, and section 18(2A) provides that the Chief Commissioner cannot
issue a junior licence authorising the carriage or use of a general category handgun unless the applicant can demonstrate that the licence is required for the reason of handgun

target shooting.
782 Firearms Act (NT) s 28(a) and (b).
783 Firearms Act 1996 (NSW), s 32(3)
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training permit’ or a ‘minor's target pistol
permit’.’8 Both permits require that the minor be
personally supervised by a licensed person while
possessing or using a firearm.”®

¢ In Tasmania, persons between the ages of 12 and
18 can obtain a ‘minor’s permit’.’8¢

e In Queensland, a minor’s licence can be issued
to a person who is between the ages of 11 and
18, and is granted only for restricted purposes.’®’
In addition, a minor who is at least 11 may have
physical possession and use of a Category A or B
firearm in a place where such possession and use is
lawful (including an approved range) and where
the minor is under the direct and immediate
supervision of a parent, guardian, or person who
is acting in the place of a parent or guardian.’®®

¢ Inthe Australian Capital Territory, a minor cannot
own a firearm,’®® but can be issued with a minor’s
licence.”®®

e In South Australia, a firearms permit may be
applied for by a person between the ages of 15
and 18 who is the spouse, child, brother, sister
or employee of a person who holds a firearms
licence and who carries on the business of primary
production.”’

This issue of minors using firearms was considered as
part of the 2008 Police Review. The review noted that,
although section 10 of the Act provides that a licence
or permit can only be issued to persons who are 18 or
older, section 8 exempts juveniles from the licensing
requirements in particular circumstances. Section 8(1)
(m) of the Act allows for a person (no age stipulated)
to use a firearm belonging to another licensee on an
approved range of an approved club or organisation,
and section 8 (1)(n) permits a person under the age of
18 years to use a firearm, but not a handgun, under
supervision of another licence holder.”®? The review
outlined the rationale behind these exemptions as
follows:

¢ the exemption in section 8(1)(m) is used to allow
young children who aspire to become proficient
in competitive target shooting - such as the
Olympics and Commonwealth Games - to be
given the opportunity to enter and practise,

784  Firearms Act 1996 (NSW), s 32(4).
785 Firearms Act 1996 (NSW), s 32(5), (5A) and (6).

their sport under supervision and in a controlled
environment; and

e the exemption in section 8(1)(n) allows children to
use their parents’ firearms (other than handguns)
on farms or other hunting expeditions.

The review considered the possibility of creating a
licence to cater for children to use firearms to become
proficient as national/international target shooters,
and concluded that ‘[t]o insist that persons under the
age of 18 years be issued with a permit/licence would
be an imposition on a young aspirant wishing to
pursue their sport’, particularly given that there had
been 'no reported incidents to indicate that children
operating under the auspices of the provisions of
sections 8(1)(m) or 8(1)(n) have given cause to tighten
legislation’.”®* The review recommended, therefore,
that no amendment be made and that current
provisions should remain in respect to the section 8
exemptions that apply to persons under the age of
18 years.”

Question 19:

Should the Firearms Act 1973 (WA) be amended
to provide:

e for junior licences and, if so, in what
circumstances; and/or

e for the ability of an unlicensed adult to
use a firearm under the supervision of the
licensed owner, on his or her property; and

e that only one person may use a firearm
under the owner’s supervision at one time?

10.2 Lending firearms

As previously noted, the system created by the
Firearms Act is one of dual licensing, in which both
the person and the firearm are licensed. It an offence
for a person to:

* be in possession of any firearm or ammunition
where he or she is not the holder of a licence or
permit under the Act entitling him or her to do
so, unless particular exemptions apply;*>and

786

787
788
789
790
791

792
793
794
795

Firearms Act 1996 (Tas), s 68(2). The Firearms (Miscellaneous Amendments) Act 2015 (Tas), which is yet to commence, amends section 70 of the Firearms Act 1996 (Tas) to lower
the age at which the holder of a minor’s permit may engage in target shooting at an approved range, or use a firearm for the purpose of receiving instruction in the safe use of
the firearm, from 16 to 15 years.

Weapons Act 1990 (Qld), s 10(2)(a)(ii); Weapons Regulation 1996 (Qld), r 23 and 23A.

Weapons Act 1990 (Qld), ss 52(1) and (2).

Firearms Act 1996 (ACT), s 84.

Firearms Act 1996 (ACT), s 85.

Firearms Act 1977 SA), s 12(4). Subsection 12(4a) provides that such a firearms permit may only authorise the possession and use of class A or B firearms registered in the name of
the spouse, parent, brother, sister or employer of the licence holder and may only authorise use of the firearm for the purposes of the business of primary production carried on
by that person.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 19.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 19.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 19.

Firearms Act 1973 (WA), s 19(1). Exemptions to this offence are those set out in section 8 (which prescribes classes of persons who are exempt from the licensing requirements of
the Act), and anyone who comes into possession of ammunition pursuant to section 30(2) of the Act, i.e. a person acting as an agent for another person.
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e permit another person to be in possession of a
firearm or ammunition if the other person is not
the holder of a licence or permit under the Act
entitling him or her to possession of it.”*

‘Possession’ is defined to include the custody or
control of a firearm or ammunition ‘or having and
exercising access to it in any place either alone or in
common with others'.”’

Effectively, the above provisions mean that it is not
possible to lend firearms to another licensee, which
is of concern to some firearms owners. Indeed, on
the face of the Act it is not possible for two persons,
shooting together, to ‘try out’ each other’s’ firearms—
even if both are of the same make and model. There
are multiple situations where one person might
wish temporarily to provide access to their firearm
to another licensed person for a shorter or longer
period of time, such as:

e one person may want to borrow another person’s
firearm to try it out during a shoot, returning it
directly afterwards;

e afarmer who needs a firearm in the course of his
or her work may sustain damage to the firearm
and wish to borrow a replacement firearm from a
neighbour for a few days; or

e a person may be travelling overseas and wish to
lend their firearm to a licensed friend for a few
weeks.

Currently, the Firearms Act does not allow for any of
these situations. Furthermore, it has been pointed out
to the Commission that there are situations in which
licensed firearm owners are encouraged to grant
possession of their firearm to another person, albeit
on a strictly temporary basis. A guide to Western
Australian firearm laws and safe firearm practices for
shooters that is available on the Western Australia
Police website states:

A large proportion of accidents occur while
a shooter is trying to climb over or through
fences with a loaded firearm which accidentally
discharges when it catches in the fence or the
shooter overbalances. Ensure that your firearm
is unloaded and the muzzle pointing in a safe
direction. Carefully, ease the firearm with its
action open under the bottom strand of a fence

and place it on the other side. If in company
with another person, one should climb the fence
unimpeded while the other passes both firearms,
one at a time, either over the top or under the
bottom. Again the muzzle must always be
pointed in a safe direction.”®

On the face of the Firearms Act, both persons in the
above example would be breaching the Act, albeit
very briefly.

In considering the question as to whether the
Firearms Act should facilitate lending arrangements
between licensees, and if so how such arrangements
should be dealt with, it is useful to consider examples
from other jurisdictions:

e In Victoria, any licensed person is able to borrow
or hire a licence category firearm, provided that it
is registered. The Firearms Act 1996 (Vic) provides
that a licensed firearms dealer must not hire or
lend a firearm to a person unless the person is the
holder of a licence that authorises the person to
possess, carry or use the type of firearm sought
to be hired or borrowed; 28 days or more have
expired since the issue of the licence; and the
person possesses a registered firearm under the
licence that has been acquired before the hiring
or loan takes place.”®

e The South Australian legislation provides for
the transfer of possession of firearms from one
person to another in particular circumstances,
including the following:

— where one person is selling, giving, lending
or hiring the firearm to another person and
transfers possession, this transfer being
witnessed by a prescribed person®? who is
provided with information required by the
Firearms Act 1977 (SA), or this transfer being
effected through the agency of a licensed
dealer;8"

— where, subject to conditions,?%?the owner of
a Class A, B or H firearm transfers possession
of it to another person pursuant to a written
or oral agreement between the owner and
borrower that the borrower will only use the
firearm for a purpose or purposes specified in
the agreement;®% and

— circumstances authorised by regulation.8%*

796  Firearms Act 1973 (WA), s 19(2)(c). However this will not be an offence if it is a disposal of ammunition under section 30(2) or an exemption in section 8 applies. For instance,
section 8(1)(m) allows for a person (no age stipulated) to use a firearm belonging to another licensee on an approved range of an approved club or organisation, and section 8 (1)
(n) permits a person under the age of 18 years to use a firearm, but not a handgun, under supervision of another licence holder.

797  Firearms Act 1973 (WA), s 4.

798 ‘Firearm Safety and Usage: A Basic Guide to Western Australia Firearm Laws and Safe Firearm Practices for Shooters’, 5. Emphasis added.

799  Firearms Act 1996 (Vic), s 100A.

800 In this section, ‘prescribed person’ is defined to mean a police officer, a licensed dealer in firearms, a responsible officer of a recognised firearms club authorised by the Registrar
to witness the transfer of possession of a firearm under the relevant division of the Act, or a Public Service employee authorised by the Registrar to witness the transfer of
possession of a firearm under the relevant division of the Act; see Firearms Act 1977 (SA), s 15B(14)(a)-(d). The obligations of prescribed persons are set out in section 15C.

801 Firearms Act 1977 (SA), ss 15B(1)(a) and 15(9)(a)(i) and (i) and (b).
802 Firearms Act 1977 (SA), s 15B(5a).

803 Firearms Act 1977 (SA), s 15B(1)(b).

804  Firearms Act 1977 (SA), s 15B(1)(q).
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In South Australia it is possible to lend a Class A,
B or H firearm for ten days on the basis of an oral
agreement,?®and for 28 days on the basis of a written
agreement,?% and these agreements are subject to
additional conditions.®"’

¢ In Queensland, a person may acquire a weapon
on a temporary basis for not more than three
months without giving consideration for the
acquisition or for the weapon.8%

e In the Australian Capital Territory, a person
can lend a firearm to another licensee during
a shooting or paintball competition provided
that the borrower is licensed to use a firearm of
the same kind as the firearm lent, the lender is
a licensee, and the lender is present while the
person to whom the firearm is lent has possession
of the firearm.8%

Such arrangements are, on the terms of the Firearms
Act, not possible in Western Australia, and firearms
owners submit that it would be appropriate to amend
the Act to allow for the temporary loan of firearms.®"°

Western Australia Police considers that the present
system is preferable as it maintains accountability —
each individual licensee is held accountable for the
specific firearm or firearms that he or she possesses.
It advises that the basic principles of the Firearms Act
are ‘accountability and responsibility’ and concludes
that the ‘notion that licence holders should be able to
use, possess or carry another person’s firearm without
a supporting legislative authority is inconsistent with
these principles’.®'" It also advises that there are ‘safety
issues for law enforcement and the community in not
knowing who has firearms and what firearms they
have in their possession’ and that this is ‘relevant
in general policing, especially when responding to
domestic violence’.?"? Western Australia Police notes
further that two persons can co-licence a firearm
but that this is done formally under the Firearms Act,
and emphasises that ‘this is about accountability,
responsibility and community safety’.®'

A different view is taken within the broader firearms
community. One stakeholder observed that the terms
of the Firearms Act make it ‘extremely difficult for
other licensed firearm owners to use each other’s
firearms’ and concludes that there is ‘no sound basis
for such restrictive regulation’, arguing that the
existing system ‘denies firearms owners the ability

805 Firearms Act 1977 (SA), s 15B(8).
806 Firearms Regulations 2008 (SA), r 9A(1) and (2)(a) and (b).

to trial different firearms before purchasing and,
perhaps more critically, severely hinders the ability
of organisations ... to deliver effective firearm safety
training to people who are new to the shooting
sports’.814

The Commission appreciates the perspective of
Western Australia Police that accountability must
be maintained. However, given the views expressed
by firearms owners, and the ability to lend firearms
in other Australian jurisdictions, the Commission
considers that the question of lending firearms merits
exploration. Western Australia Police has suggested
that to allow lending of firearms ‘could result in
unsuitable (not fit and proper) persons having
access to firearms and it would defeat the purpose
of licensing’.?"> The Commission invites submissions
on the proposal below, noting that it only relates to
lending between persons who hold licences under
the Firearms Act and have therefore been found to
be fit and proper for the purposes of the Act. The
proposal is also expressed to be limited to persons
who are both licensed for the same category of
firearm, so that, for instance, a person who possesses
a licence for a Category B firearm only could not then
borrow another person’s Category C firearm.

Proposal 18:

o thatthe Firearms Act 1973 (WA) be amended
to facilitate lending arrangements between
licensed firearms owners, provided that the
borrower is licensed to possess a firearm of
the same category as the firearm being lent.

Question 20:

If you agree with the above proposal, in what
circumstances, and subject to what restrictions,
should lending be permitted? In particular:

¢ how long should a person be able to borrow
a firearm for; and

¢ should there be a requirement to have
an approved person witness the loan
agreement, and/or to inform Western
Australia Police of the loan?

807 A person must not transfer possession of a Class A, B or H firearm pursuant to an agreement unless immediately before doing so he or she has inspected the firearm licence held
by the proposed borrower and is satisfied that the borrower is authorised to possess the firearm and use it for the agreed purpose or purposes, and unless he or she believes on
reasonable grounds that the borrower will not use the firearm for any other purpose; see Firearms Act 1977 (SA), s 15B(6)(a) and (b). In addition, a person to whom possession of
a firearm is transferred and who is not the owner of the firearm commits an offence if he or she then gives up possession of the firearm to any other person except the owner of
the firearm, unless authorised by the Firearms Act 1977 (SA) to do so; see Firearms Act 1977 (SA), s 15B(12).

808 Weapons Act 1990 (Qld), s 35(6).
809 Firearms Act 1996 (ACT), s 14(1)(a)-(d).
810 Submission from the Hon Rick Mazza MLC, 4 December 2014, 2.

811  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 8.
812  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 9.
813  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 23.
814  Submission from Mr Jeff Stuart, President, the Australian Deer Association, 31 January 2015, 2.

815 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 23.
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10.3 Licence terms and renewals

The 1996 National Firearms Agreement included
agreement that, as a ‘basic licence requirement’, a
licence be issued for a period of no more than five
years.®'®In Western Australia:

e an Ammunition Collector’s Licence is valid for a
period of five years from the day on which it was
issued or last renewed;3"”

e a Firearm Collector’s Licence is valid for a period

e all other licences under the Firearms Act are valid
for a period of 12 months from the day on which
they were issued or last renewed.?"®

It has been suggested that the different duration
periods for different categories of licences may cause
confusion, particularly if a single individual holds
more than one type of licence (someone may, for
instance, collect firearms but also be a recreational
shooter).82° Some stakeholders also submit that the
licence terms themselves should be longer; a period

of three years from the day on which it was issued

of five years has been suggested.8?'

or last renewed;®'®and

Jurisdiction

Queensland

Northern Territory

South Australia

Victoria

Tasmania

Australian Capital
Territory

New South Wales

Other Australian jurisdictions have considerably
longer licence terms than Western Australia:

Licence terms for individual firearm licences

A licence remains in force for up to ten years if the licence is for a Category A or B weapon, and
up to five years for any other weapon.5?

A shooter’s licence that authorises the possession or use of Category A or B firearms remains in
force for five years. For Category C firearms this term is three years; for Category D firearms it
is a year or a shorter period as determined by the Commissioner, and for Category H firearms
the term is one year.?

Licences that authorise possession or use of Class A, B or C firearms remain in force for five years.
Licences that authorise possession or use of prescribed firearms or Class D or H firearms remain
in force for a term not exceeding one year.8*

A licence remains in force for five years, with the exception of longarm licences for a Category
C, D or E longarm or a junior licence, all of which remain in force for three years (or in the case
of the junior licence, until the holder turns 18).8%

A Category A, B or H firearms licence, and a Category C firearms licence granted to a person
who is a primary producer, remain in force for the period chosen by the licensee — either three
or five years. A Category C firearm licence granted to a person employed or engaged in primary
production remains in force for a period of 12 months from the date of its issue, as does a
Category D firearms licence.®%

An adult firearms licence remains in force for five years.®?” However Category D licences last
until the end date decided by the Registrar (which cannot be more than 12 months after the
day the licence begins),®?22and any adult firearms licence (other than a Category D licence) where
the genuine reason for possessing or using the firearm is vertebrate pest control, business or
employment, occupational requirements relating to rural purposes, or animal welfare, may
remain in force for two years.??®

The standard duration of a licence is five years.®° There are exceptions: a Category D licence
issued to a person for the genuine reason of vertebrate pest animal control continues in
force for such period as is specified in the licence (which cannot be longer than 12 months);®'
provisional pistol (business/femployment) licences and probationary pistol licences remain in
force for 12 months;®32and when making an application for a Category A, B, C, D or H licence
(other than a Category D licence issued for the genuine reason of vertebrate pest animal
control), a provisional pistol (business/employment) licence or a probationary pistol licence) or
for a firearms collector licence that is part of a composite licence,®a person may apply for a
licence that will be in force for a period of two years only.®3

816  Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 6, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/
Documents/1996%20National%20Firearms%20Agreement.pdf.

817  Firearms Act 1973 (WA), s 9A(2).

818  Firearms Act 1973 (WA), s 9A(2a). However, if the day when the Firearm Collector’s Licence was issued or last renewed was before the day on which the Firearms Amendment
Act 2004 section 12 came into operation, the licence is valid for a period of five years from the day on which it was issued or last renewed.

819  Firearms Act 1973 (WA), s 9A(3).

820 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 2.

821  Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3.

822 Weapons Act 1990 s 20(1)(a) and (b) (excludes replacement licences). The licence terms were extended by the Weapons and Other Legislation Amendment Act 2012 (Qld).

823  Firearms Act (NT), s 14(1)(a)(i—iv).

824  Firearms Act 1977 (SA), s 19(1)(b) and (a).

825  Firearms Act 1996 (Vic), s 39(1), (2) and (3).

826  Firearms Act 1996 (Tas) s 49; Firearms Regulations 2006 (Tas) r 11(1-4).

827  Firearms Act 1996 (ACT), s 78(1)(a)

828  Firearms Act 1996 (ACT), s 78(1)(c) and (2).

829  Firearms Regulation 2008 (ACT), r 19(1) and (2).

830 Firearms Act 1996 (NSW), s 21(1).

831 Firearms Act 1996 (NSW), s 21(2).

832 Firearms Act 1996 (NSW), s 21(3)(a) and (b).

833 See Firearms Act 1996 (NSW), s 99(3).

834 Firearms Regulation 2006 (NSW), cl 8(1) and (2). Clause 8(3) provides that this clause does not apply in relation to an application for a subsequent licence to which clause 8A
applies. Clause 8A applies to the term of subsequent licences that are renewals of Category A and B licences that expire in 2008.
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It is clear that, at 12 months, licence terms in Western
Australia are relatively short. Also, unlike other
jurisdictions, Western Australia makes no distinction
between different categories of firearms possessed
under the licences.

The issue of licence duration raises the question of
what is achieved by the need to renew licences. There
is an inherent risk in very lengthy licence terms: a
licensee may, for example, change addresses or move
away during the term of a licence, thus making it
difficult for police to locate the licensee or his or her
firearms. In addition, the ‘genuine reason’ a person
hadto ownthe firearm or firearmsinitially may change
during this period; for instance, the licensee may cease
to require a firearm for his or her occupation, yet
retain a firearm or firearms. However, it is not clear
that the current system adequately addresses the risk
presented by lengthy licence terms. The Commission
understands that in the majority of cases, a renewal
simply involves paying a fee, although the Firearms
Regulations provides that licences are not renewable
as of right®** and that the Police Commissioner may
treat an application for renewal as an application
for the grant of a licence and, in particular, may
require the applicant to produce a current firearm
serviceability certificate for the firearm.83¢

Given that renewing a licence generally involves the
simple payment of a fee, it does not appear that
renewal involves a re-examination of such matters
as the licence holder’s genuine reason for possessing
and/or using a firearm or firearms, or the licence
holder’s credentials as a fit and proper person. Indeed,
as discussed at paragraph 8.2, whether a person
remains fit and proper is only assessed when a person
seeks a licence in respect of an additional firearm,
rather than being checked at regular intervals, and
the Discussion Paper asks whether this is appropriate.
It is unclear, in short, what the advantage is of having
relatively short licence periods from the point of view
of enforcing the requirements of the Firearms Act.

Relevantly, the 2008 Police Review recommended
that firearm licence holders ‘requalify’ every five
years to confirm their genuine reason and genuine
need for using a firearm.®’ The review stated:

[iIn practical terms, once a person obtains a
firearm licence they can continue to hold that
licence even though their reasons for obtaining
a licence in the first instance may no longer

apply. In order to ensure that the holder of a
firearm licence continues to have a genuine
reason it is proposed that every five years the
licence holder should be asked to requalify. In
addition to ensuring continuation of the reason
for owning a firearm this provision will also result
in firearms being surrendered by those persons
who no longer have a reason to continue holding
a licence; and, more importantly, it will help to
create an audit of the firearms held by a person
every five years, thus ensuring the integrity and
accuracy of the firearms register. It is anticipated
that re-qualification will take the form of a
questionnaire or declaration. Implementation will
need to occur over a number of years to spread
the workload and ensure a smooth transition.
Licences will continue to be valid for 12 months,
however, every five years the licensee should be
requested to revalidate their genuine reason and,
where applicable, their genuine need for using a
firearm.®3®

This proposal met with opposition from stakeholders;
88% of those who responded to the discussion
paper disagreed with this suggestion.®*® This
recommendation has not been implemented.

The Commission appreciates that a requirement to
‘re-confirm’ a licensee’s genuine reason imposes
an administrative burden on individual licensees.
However, it may be that this burden is alleviated if
licensees are freed from the current necessity of
renewing licences every twelve months. Equally,
if there are concerns about increasing the term
of a firearms licence, these could be addressed by
also requiring that a licence holder must re-supply
information as to his or her genuine reason and
genuine need (where relevant) on a regular basis.

A related issue that has been raised by the firearms
community concerns the inconvenience to licence
holders who hold multiple licences of having to
pay renewal notices at multiple different times.
The Commission considers that it would be highly
desirable if the Act and supporting systems were
amended to facilitate the alignment of periods of
licences where one person holds multiple licences.

835  Firearms Regulations 1974 (WA), r 3B(3). Similarly, section 9A(4) of the Firearms Act 1973 (WA) provides that 'The Commissioner may, on payment of the prescribed fee, renew a
licence from time to time for further periods on application made within one month before, or within 12 months after, its expiry’ (emphasis added).

836 Firearms Regulations 1974 (WA), r 3B(4).

837  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 23.
838 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 23.
839  Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 40.
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Proposal 19:

that the Firearms Act 1973 (WA) be amended to
provide that:

e the term of licences which are currently valid
for only one year be increased to five years;

e holders of licences must re-confirm their
genuine reason and genuine need (where
relevant) at least upon renewal of a licence;
and

e the terms of licences may be aligned where
a licence holder applies for an additional
licence and pays any adjusted licensing fee.

Concern has also been expressed that there is no
obligation on Western Australia Police to send a
reminder notice to a person whose licence is about to
expire. The Firearms Act provides that where a person
has been the holder of a Firearm Licence, Firearm
Collector’s Licence, or Ammunition Collector’s Licence
and has failed to renew the licence after a period
of three months following the expiry of his or her
licence, the Police Commissioner ‘may by notice in the
prescribed form’ notify the person that an allegation
can be made that he or she has contravened section
19(1) of the Act and that he or she may, if he or
she does not wish to be prosecuted for the alleged
offence in a court, pay a prescribed amount by way
of a penalty and obtain the renewal of the licence.?*°
It has been suggested that the Act should stipulate
that the Police Commissioner must send out a licence
renewal notice.®¥

In addition, the Act does not currently provide that a
renewal payment that is subsequently dishonoured by
the bank results in a failure to renew and is therefore
an expired licence. The Commission understands that,
currently, in these situations the licence remains on
foot but Western Australia Police then have to seek
payment from the licensee. It appears logical that, if
the payment has not in fact been made, the licence
should not be renewed.

840 Firearms Act 1973 (WA), s 19A(2).

841 Submission from Roy Alexander & Sons, provided 8 September 2014, 2.
842  Firearms Regulations 1974 (WA), r 7(3)(a).

843  Firearms Regulations 1974 (WA), r 3B(4).

844  Firearms Regulations 1974 (WA), r 25A(1) and (3).

845  Submission from Hon Rick Mazza MLC, 4 December 2014, 3.

846 Submission from Hon Rick Mazza MLC, 4 December 2014, 3.

Proposal 20:

e that Western Australia Police be required
to send reminder notices regarding licence
renewal; and

e the Firearms Regulations 1974 (WA) be
amended to provide that a renewal payment
which is dishonoured by the relevant bank
results in a licence being deemed expired.

10.4 Serviceability certificates

The Firearms Regulations provides that licence
applications must be accompanied by firearm
serviceability certificates.®*? Further, the Police
Commissioner may treat an application for the
renewal of a licence as an application for the grant
of a licence and may require the applicant to produce
a current firearm serviceability certificate for the
firearm.8* Certificates can be provided by prescribed
persons and remain current for three months after
issue.84

There have been some concerns raised over
requirements surrounding serviceability certificates.
For instance, the Commission understands that a
serviceability certificate is currently required for each
firearm licensed by a collector, despite that fact that
as a condition of all collectors’ licences, such firearms
cannot be used.®* It seems anomalous to require that
a firearm that cannot be used must be serviceable.
Conversely, it has been queried why a serviceability
certificate is also required in respect of brand new
firearms;8%6it may be to ensure that new firearms are
not faulty or defective.

It has also been suggested that the need to obtain
serviceability certificates ‘adds an unnecessary layer
of compliance cost for both the community and
the government’,?¥ and it has been noted that a
certificate records the manufacturing details of the
firearm (such as make, serial number and calibre)
and its licensing details,?*® which are all details that
must be provided by the applicant when applying to
licence the firearm in any event. The application form
in respect of a Firearm Licence requires applicants to
provide the firearm identification number, firearm
category, firearm type, action type, loading method,
manufacturer and model, serial numbers, calibre,
ammunition type, barrel configuration, magazine
capacity and barrel length.?%®

847  Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 4.
848 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 5.

849  Firearms Regulations 1974 (WA), Schedule 1, Form 9.
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Western Australia Police has advised that, prior to the
transition of the application system to Australia Post,
all firearms for licensing were presented at a police
station for examination and testing prior to licensing
and that, subsequently, arrangements were made
for dealers or club committee members to provide
a serviceability certificate ‘to ensure the firearm is
in good working order prior to licensing’. Western
Australia Police concludes that it is important that the
certificates be maintained in the interest of firearm
safety.?>0

Question 21:

e Is the serviceability certificate requirement
necessary?

10.5 Extracts of Licence

As with serviceability certificates, questions have
been raised about the purpose of the ‘Extract of
Licence’' documents provided for in the Firearms Act.
The Act provides that the Police Commissioner may
cause an Extract of Licence to be issued to identify a
person who is either:

e exempted by section 8 from the Act’s licensing
requirements;

¢ the holder of a licence, permit or approval under
the Act; or

e an employee authorised (by an organisation that
holds a Corporate Licence) to possess, carry or use
a firearm or ammunition.?>'

Where a person who has been issued with an Extract
of Licence has physical possession of a firearm or
ammunition (other than by way of storage), he or she
is required to keep the Extract of Licence in his or her
actual possession at all times unless it is impractical to
do so and must immediately produce it for inspection
by a police officer.?>2 Extracts of licence must bear a
photograph of the licensee.®>

There has been some suggestion that the Extract of
Licence is of limited use as it only lists the individual
who is licensed, and does not list the firearms in
respect of which that individual is licensed.?>*Firearms
owners advised that this means, for instance, that the
Extract of Licence cannot be used when purchasing
ammunition. Instead, the paper copy of the licence

is required.®® Some stakeholders have expressed
doubts as to whether Extracts of Licence are ever
used in practice, and have accordingly queried their
purpose.8>¢

A preference has been expressed among firearms
owners to simplify the documents that evidence their
possession of a licence so that they simply have to carry
one conveniently sized laminated card.®’ It has been
suggested that ‘[gliven that a firearm licence number
is the same as for a Western Australian driver’s licence
number, the opportunity should be taken to combine
the two but at the very least to make the paper
licence redundant’.®® In the view of some firearms
owners, Western Australia should ideally move to a
system of licensing the person only rather than also
licensing each individual firearm; in that case, the
laminated card carried by a licensee should simply list
the category or categories of firearms in respect of
which he or she is licensed.®° This would represent
a substantial change to the existing licensing system
and, in the absence of such a change, licences would
still need to list all firearms on them - which could
prove impossible in the case of small cards the size
of a driver’s licence where licensees are licensed for
multiple firearms.

Western Australia Police has advised that current
firearm licences are issued on security paper and
cannot be copied without being marked to that
effect, and that the paper form of licences has
been retained due to the existence of some licence
holders who have multiple firearms which cannot all
be endorsed on a card. Western Australia Police has
indicated that it would ‘welcome the opportunity to
move to a smart-card format’ whereby, as with many
new debit and credit cards, a ‘chip’ built into the card
would contain all firearm licence data which a dealer
could run through a card reader. However, as not all
firearm dealers possess computers suitable to operate
this kind of system, it has not been pursued.2®°

Western Australia Police also advised that it would
support the introduction of legislation requiring
licensed dealers, manufacturers and repairers
to operate via computer as this would allow the
progression to a ‘smart card’ as well as allowing
dealers access to the new Licensing and Registration
system. Such access would allow dealers to upload
their returns into the system each month (or daily if
preferred), thereby assisting their own clients with
the application process.2¢!

850 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 29.

851  Firearms Act 1973 (WA), s 22A(1).
852  Firearms Act 1973 (WA), s 22A(2).
853  Firearms Regulations 1974 (WA), r 7A(1).

854 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

855  Submission from Animal Pest Management Services, 4.

856 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

857 Meeting with the Hon Rick Mazza MLC, 2 December 2014.
858  Submission from Hon Rick Mazza MLC, 4 December 2014, 3.
859 Meeting with Hon Rick Mazza MLC, 2 December 2014.

860 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 28.
861 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 28.
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The requirement proposed by Western Australia
Police would appear to be beneficial as it would
improve the efficiency of the existing system and
enable the transition to a smaller, more manageable
licence in the form of a ‘smart card’. However, such
a requirement may disadvantage dealers who do
not use computers in the course of their business
and would therefore face financial outlay to acquire
one. The Commission invites submissions on this
requirement.

It has also been noted that persons who operate under
a Corporate Licence instead of holding an individual
licence are not issued with Extracts of Licence but
instead have to carry a piece of paper, which is more
cumbersome and which is apparently not accepted as
proof of authority to possess a firearm (for instance,
when travelling by aircraft).®%? It has been proposed
that it would be more convenient to issue all licensees
(and employees operating under a Corporate Licence)
with an authority the size of a business card, capable
of being laminated, which states that it is a Western
Australia Police requirement and bears a Western
Australia Police logo.® [ssues regarding Corporate
Licences are discussed at paragraph 12.4.

Proposal 21:

e that a ‘smart card’ licence system be
developed by Western Australia Police;

e a requirement be introduced that licensed
dealers, manufacturers and repairers
provide and maintain suitable computer
systems to accommodate the introduction
of a ‘smart card’ licence;

¢ that the current paper licence and extract of
licence be replaced by a single ‘smart card’
licence; and

e persons who may possess, carry and use
firearms under a Corporate Licence be
issued with a ‘smart card’ (or, failing the
introduction of a smart card system, with
a card similar to an Extract of Licence),
which sets out the basis of their authority to
possess, carry and use firearms.

862 Submission from Animal Pest Management Services, 4.
863  Submission from Animal Pest Management Services, 4.

10.6 Training

As part of the 1996 National Firearms Agreement, all
jurisdictions resolved to require the completion of an
accredited course in safety training for firearms for all
first-time licence applicants. It was further resolved
that the course should be:

e comprehensive and standardised across Australia
for all licence categories;

* subjecttoaccreditation of the coursesyllabusbyan
appropriate authority and a system of accredited
instructors to bring prospective licensees to the
required standard with a focus on firearms law,
firearms safety and firearms competency;

¢ outlinedinaFirearms Safety Code thatemphasises
both safety and storage issues and is distributed
to all new licence applicants prior to attending
the course of instruction; and

¢ monitored as to content of courses and the skills
of instructors by firearms regulatory authorities.

It was also resolved that a specialised course should
be established for training of persons employed in
the security industry.®54

The Firearms Act provides that the Regulations
may require that, before a licence is issued, the
applicant must have successfully completed a course
of training.’®> The Firearms Regulations provides,
accordingly, for the issue of Firearms Awareness
Certificates.®® The Commission understands that
the current training requirements do not involve
any practical instruction. Instead, applicants must
pass a written test. In addition, an approval, permit
or licence for a Category H firearm may only be
granted to a person who requires the firearm for use
in training for and participating in a club, interclub,
state, national, or international shooting discipline if
the person has satisfactorily completed an approved
firearm safety training course while being a member
of the shooting club.®’

The Public Health Association of Australia (WA
Branch) has expressed concern that ‘[tlhere are no
training prerequisites currently in place in Western
Australia other than first-time applicants needing
to obtain a Firearms Awareness Certificate (which is
issued after successful completion of an assessment
obtained from authorised persons at approved Clubs/
Associations/Dealers)’ and has suggested that there is
a need for "tighter regulation in this area’.%¢®

864 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 9, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
865  Firearms Act 1973 (WA), s 10A.
866 Firearms Regulations 1974 (WA), Schedule One, Form Two.
867  Firearms Regulations 1974 (WA), r 12(2)(c).

868 Submission from the Public Health Association of Australia (WA Branch), 8 October 2014, 2-3.
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Other stakeholders have suggested that some of the
existing shooting clubs run comprehensive training
programs, and that it would be appropriate and useful
to require first-time applicants for firearms licences to
undertake practical training via such programs.®

It would be possible to set more intensive training
than is currently required in Western Australia.
Notably, in South Australia, the regulations provide
that an applicant for a firearms licence or a dealer’s
licence, or for the addition of classes of firearms to
which a licence relates or endorsement of a further
purpose or purposes on the licence, may be required
to complete one or more of:

e a specified course in the safe handling, carriage
and use of firearms;87°

e a written examination in the safe handling,
carriage and use of firearms;®”' and

e a practical examination in the safe handling,
carriage and use of firearms.87

The regulations further provide that these
requirements cannot be applied to applications
for the renewal of a licence unless a period of one
year or more has elapsed since the expiry of the
licence; or the renewed licence will authorise the
possession and use of additional classes of firearm
or will authorise the possession and use of firearms
for additional purposes; or the licence is endorsed
for use in the course of carrying on the business of
guarding property or use in guarding property in the
course of employment by a person who carries on
that business.®”

The Commission is not aware of any evidence that
the existing training requirement is deficient, but
considers that it is worth exploring the possibility of a
change to incorporate practical instruction.

Proposal 22:

e that the training requirements in the
Firearms Regulations 1974 (WA) be
amended to include practical instruction
in handling and shooting firearms for first-
time applications.

869 Meeting with Hon Rick Mazza MLC, 18 June 2015.
870  Firearms Regulations 2008 (SA), r 19(1)(a).
871 Firearms Regulations 2008 (SA), r 19(1)(b).
872  Firearms Regulations 2008 (SA), r 19(1)(c).
873  Firearms Regulations 2008 (SA), r 19(2)(a), (b) and (c).

10.7 Recognition of interstate licences

Where a person relocates to Western Australia
permanently, and is in possession of firearms licensed
in another Australian jurisdiction, they must apply
for a Western Australian licence in respect of those
firearms. An application for such a licence is treated
exactly the same as an application for an original
licence. Western Australia Police has advised that if
such a person presented at a police station with their
firearms, these would be seized; however the person
could be issued with a permit to convey the firearms
to a dealer for safekeeping pending the assessment
of their licence application.®#

The Firearms Act does however provide for
temporary permits for purposes including transport
of firearms, allowing for persons from interstate to
bring firearms into Western Australia to participate
in shooting events, or for any other cases where
the Police Commissioner considers that it is not in
the public interest to require a person to apply for
a licence.?’> Section 17A of the Firearms Act provides
that the Commissioner may grant interstate group
permits to a bona fide shooting club or similar body
or sporting organisation conducting occasional
shooting contests or activities following the making
of a written application.?”® Interstate group permits
cannot be granted for any longer than 28 days.”’

The process differs in other jurisdictions. For instance,
the Firearms Act 1996 (Vic) provides that a person
who is the holder of a licence issued in another state
or territory (in which he or she ordinarily resides)
which authorises the possession, carriage or use of
a Category A or B longarm or a handgun for the
purposes of sport or target shooting is deemed to
be the holder of a corresponding licence under the
Victorian Act for the purposes of taking part in a
shooting competition conducted by an approved club
or organisation.®®

The 2008 Police Review noted that Western Australia
is currently the only state that does not recognise
interstate licences.®’® However, the review concluded
that the existing legislation was adequate and
provided appropriate controls.88

Some firearms owners have expressed strong
disagreement with this conclusion, largely on the
basis that the need to apply for a temporary permit
is an inconvenience to shooters from other Australian

874  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 21.

875 See Firearms Act 1973 (WA), sections 17 and 17A.

876  Firearms Act 1973 (WA), s 17A(1). The Commissioner must be satisfied that the members of the club, body or organisation seek to participate in a shooting contest or sporting
activity in Western Australia and that the members of the club, body or organisation are of good repute.

877 Firearms Act 1973 (WA), s 17A(3).
878  Firearms Act 1996 (Vic), s 185(1).

879 See Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 18 and Firearms Act 1973 (WA), ss 17 and 17A.

880 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 18.
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jurisdictions. For instance, the Sporting Shooters
Association (WA) advises that inconsistency of laws
between jurisdictions ‘is often a headline issue when
reform is discussed by our members’ and notes that
‘there are significant waiting periods for experienced
sporting shooters and other firearms owners coming
to WA from interstate who are subjected to new
licence application processes and unnecessary
bureaucratic delays’.®8'It has also been suggested that
this state of affairs provides a disincentive to hold
shooting competition events in Western Australia,
thereby denying the state tourism.82

Some stakeholders emphasise the economic
contribution of recreational shooting more generally,
and contend that the Firearms Act ‘cannot be
considered without giving careful consideration to
the impact that any proposed changes might have
on Western Australia economically’ as ‘it is clear
that firearms ownership and use has a significant
and positive impact on the Western Australian
economy’.®8 One stakeholder cited a 2014 paper
published by the Commonwealth Scientific and
Industrial Research Organisation (CSIRO) that
analysed 7,202 survey responses from recreational
hunters and concluded that the respondents spent,
on average, $1,835 directly on hunting per person
per annum, and $2,168 indirectly on hunting per
person per annum.®* The paper concluded that ‘[c]
onsistent with many OECD countries, the Australian
recreational hunting community is large, active and
willing to spend large amounts of money associated
with hunting’.%

It should also be noted that the 1996 National
Firearms Agreement included agreement that:

e within a regime of uniform firearms legislation,
all states and territories recognise, for visiting
gun owners, licences issued in other Australian
jurisdictions in order to facilitate the lawful
pursuit of sporting and other purposes; and

e jurisdictions recognise, for a period of no longer
than three months, a Category A or B firearm
licence issued in another jurisdiction to an
individual who moves permanently to a new
jurisdiction and, for such an individual with
a licence of Categories C, D and H, a period of
recognition will not exceed 7 days.®8¢

However, it is also relevant that section 17A of
the Firearms Act precedes the 1996 National

Agreement,®® and that the latter may be regarded
as setting a minimum standard, rather than the
maximum.

Proposal 23:

e thatthe Firearms Act 1973 (WA) be amended
to include recognition of interstate licences
where licensees visit or reside in Western
Australia on a temporary basis.

Question 22:

In relation to the proposed recognition of
interstate licences:

e inrespect of which categories of licence and
firearms;

e subject to what, if any, conditions; and

e for what period of time should recognition
occur?

10.8

In the 2008 Police Review, Western Australia Police
observed that currently Western Australia does not
recognise international licences for any purpose.
The report of the review noted that the licences of
international shooters coming into Australia for
purely professional sporting purposes (such as the
Olympic or Commonwealth Games) will be recognised
by the Commonwealth via a permit, but the shooters
will have to apply for an additional, temporary permit
in order to visit Western Australia.?®

International permits

The report noted further that temporary permits
were granted on strict conditions and for only
three months.®® The report noted that at an inter-

jurisdictional level it had been suggested that
a nationally consistent framework for issuing
international permits be developed, so that

international shooters could ‘obtain a permit in one
jurisdiction that would then be valid and recognised
by the other States and Territories, instead of having
to apply for additional permits for each individual
State or Territory they may subsequently visit’ and
that the international permit ‘would apply strictly for
shooters who are competing in professional events’
and would not be granted for recreational and

881  Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3.
882 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014, Submission from Hon Rick Mazza MLC, 4 December 2014, 1. See also R. Mazza MLC,

Hansard, Legislative Council, 21 October 2014, 7522.

883  Submission from Mr Jeff Stuart, President, the Australian Deer Association, 31 January 2015, 1, 2.
884  Finch N, Murray P, Hoy J and Baxter G, ‘Expenditure and motivation of Australian recreational hunters’ 41 (2014) Wildlife Research, 76, cited in Submission from Mr Jeff Stuart,

President, the Australian Deer Association, 31 January 2015, 1.

885 Finch N, Murray P, Hoy J and Baxter G, ‘Expenditure and motivation of Australian recreational hunters’ 41 (2014) Wildlife Research, 82.
886 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 6, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

887 Section 17A was inserted into the Firearms Act 1973 (WA) by section 2 of the Firearms Act Amendment Act 1976 (WA).

888
889
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Review of the Firearms Act 1973, Report to the Minister for Police, August 2008,17.
Review of the Firearms Act 1973, Report to the Minister for Police, August 2008,17-18.
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hunting purposes.®® The report recommended that
Western Australia adopt the principle of a nationally
recognised temporary permit to enable international
visitors to participate in firearm competitions, subject
to a determination on this matter by the Firearms
Policy Working Group.8

Proposal 24:

e that Western Australia contributes to the
development of a nationally recognised
permit for international participants in
firearm competitions.

10.9 Sports shooting

Sports shooters face other difficulties, both in
Western Australia and when travelling overseas.

.45 calibre handguns

The Firearms Regulations provide that .45 calibre
handguns can only be licensed for Single Action or
Metallic Silhouette competitions.®?It is only in these
two types of competitions that a handgun with a
calibre of between.38 and .45 may be used (unless
the firearm is a muzzle-loading handgun or a cap and
ball percussion-fired handgun).®®3 Some stakeholders
submit that this restriction is overly limiting,
putting Australian shooters at a disadvantage in an
international context, and that .45 calibre handguns
should also be licensed for use in other competitions.%

This restriction is imposed by all states and territories
within Australia following the 2002 National Handgun
Agreement.?®> Western Australia Police notes that in
2002 ‘the Council of Australian Governments agreed
on a national approach to restrict the availability
and use of handguns' and agreed that these would
be ‘limited to a maximum of .38 calibre except for
specially accredited sporting events where handguns
up to .45 calibre would be permitted’. The accredited
events recognised at a national level were the Metallic
Silhouette and Single-Action competitions.%

The South Australian Minister for Police has observed
that the rationale behind the exemption granted for
Single Action or Metallic Silhouette competitions was
that these disciplines ‘would cease to exist if they were

890 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 18.
891 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 18.
892  Firearms Regulations 1974 (WA) Schedule 3, Division 6, cl. 12(4).
893  Firearms Regulations 1974 (WA) Schedule 3, Division 6, cl. 12(4).

restricted to .38 calibre handguns’. The Minister noted
further that at the time of this decision the view was
taken that other disciplines (including International
Practical Shooting Confederation matches) could
continue with the restrictions in place, and that to
approve any other disciplines would undermine the
Council of Australian Governments’ intention to
restrict sporting shooters to handguns of .38 calibre
and thus to remove high-powered handguns from
the community.8%’

The Queensland Police Service has also advised that
it ‘does not support any changes to the Weapons
Act 1990 that would expand the use of handguns
in calibres above .38 for uses other than Metallic
Silhouette shooting and Single Action shooting as
already approved’.®®®

However, the Northern Territory Police Force
considers that the ‘restriction on the use of handgun
calibres is limiting and places Australian shooters at
a disadvantage from a competitive standpoint’. The
Police Force noted further that the restriction on
calibre ‘does not consider the performance of a myriad
of proprietary calibres below .45 which have superior
ballistic performance to those that are prohibited
from use’.??? In addition, recent amendments to the
Tasmanian legislation will allow the use of .46 calibre
ammunition for prescribed events.?° The Commission
is advised that in most cases, the ammunition sought
to be used was only .01 - .02 above the .45 calibre
limit.2®!

Western Australia Police has advised that it ‘would
have no objection to other forms of competition (not
an increase in firearm calibre) being adopted should
this be a matter for further consideration. Members
would already have the firearm and therefore there
is no increase in firearm numbers’. However, Western
Australia Police noted that ‘because this is a matter
subject to national agreement, any changes to
expand shooting competitions should be ratified at
Ministerial Council level following consultation with
all jurisdictions’ and that ‘whether WA would sponsor
such a proposal will be a matter for Government’.?%?

The Commission does not propose to make any
recommendations regarding restrictions on .45
calibre handguns.

894  Submission from the Sporting Shooters Association of Western Australia Inc (SSAAWA), provided 8 September 2014, 5.
895 See Davies M and Mouzos J, Firearms Legislative Review, Australian Institute of Criminology Special Report, June 2007, 11-12, accessed at http://www.aic.gov.au/media_library/

publications/special/003/firearms-legislative-review.pdf.

896 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 19.

897 Correspondence from the Hon Tony Piccolo MP, Minister for Police, South Australia, 5 March 2015, 3.

898 Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 4.
899 Correspondence from R. Kershaw, Acting Commissioner of Police, Northern Territory Police, 18 February 2015, 6.

900 Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 11.

901 Correspondence from Hon MT Hidding MP, Tasmanian Minister for Police, 16 June 2015, 4.
902 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 19.
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Number of firearms

The Firearms Regulations provides that a recreational
shooter may be granted an approval, permit or licence
for a Category H firearm (a handgun) only if he or
she has been a member of an approved shooting club
for six months and has satisfactorily completed an
approved firearm safety training course while being a
member.°% Further, if the person has been a member
of the approved shooting club for less than twelve
months, the approval, permit or licence cannot apply
to more than two handguns. It must only apply to:

e one.177 air pistol and one .22 calibre handgun;?**
or

e one.177 air pistol and one centre fire handgun.®®

After twelve months have elapsed, applications
relating to additional Category H firearms are assessed
on the basis of the applicant’s genuine reason and
genuine need, and according to the restrictions set
out in the Firearms Regulations. Restrictions on
Category H firearms are discussed elsewhere in this
paper at paragraph 7.4.

The above requirements originate from the
2002 National Handgun Agreement,®®® and some
stakeholders suggest that they are overly restrictive.
In particular, the Commission understands that
competitors in the Single Action shooting discipline
use two Single Action revolvers for their competition
and that persons who have been members of an
approved club for less than twelve months are
therefore hampered in their ability to shoot in this
discipline. It has therefore been suggested that, at
the completion of a person’s first six months as a
member of an approved shooting club, it should
be possible for the person to be granted a licence,
permit or approval for two such handguns.®”’

Question 23:

e At the completion of a person’s first six
months as a member of an approved
shooting club, where the person wishes
to compete in the Single Action shooting
discipline, should it be possible for the
person to be granted a licence, permit or
approval for two Single Action revolvers?

903  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(2)(a) and (c).
904 Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(2)(b)(i).
905  Firearms Regulations 1974 (WA), Schedule 3, Division 6, cl. 12(2)(b)(ii).

10.10 Replacement firearms

The Firearms Act provides that where a person loses a
firearm orany ammunition, whether or not by theft, or
becomes aware that the firearm has been destroyed,
he or she ‘is required’, as soon as practicable, to report
the loss or destruction to the Police Commissioner.2%8
Similarly, where a person disposes of his or her firearm
outside of Western Australia, he or she ‘is required’,
as soon as practicable, to provide the Commissioner
with information including the details of the firearm,
the manner and date of its disposal, the birth date of
any person taking possession of the firearm, and the
number, expiry date and nature of any licence, permit
or other authorisation to possess a firearm held by
that person.®®® The penalty for failure to comply with
these requirements is a $2,000 fine.

No penalty is provided with respect to the first
requirement, although the Act elsewhere provides
that a person who commits any breach of the Act for
which no penalty is specifically provided also commits
an offence, for which the penalty is a $2,000 fine.*
The language used in these sections—'is required
to'—is not particularly clear, and the Commission
proposes below that this section be amended.

Some stakeholders have noted that the Firearms
Act does not include any provisions relating to
the replacement of stolen firearms and states that
when firearms are stolen, the owner must make a
fresh application for a new licence before he or she
may purchase a replacement firearm.*" It has been
contended that this requirement, which imposes
costs and takes some time, further disadvantages the
owner who has already been robbed of his or her
firearm, and that the owner should simply be able to
purchase a replacement.®?

Similar situations could also arise where a firearm
in respect of which a licence has been granted, and
which has duly been purchased, is revealed to be
faulty. A ‘Frequently Asked Questions’ document
on the Western Australia Police website includes a
question about purchasing a firearm which is faulty
and needs to be replaced; the response provided
is: "Where a firearm is found to be faulty it can be
replaced but another “Additional” application will
need to be submitted, which may incur further fees.
It is advisable to make a notation on the application
regarding the circumstances of the faulty firearm and
the applicant is advised to seek civil remedy from the

906 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.
907 WA Firearms Licensing Discussion Points 22 October 2012, document provided to the Commission by the Sporting Shooters Association of Australia (WA Branch), 2.

908 Firearms Act 1973 (WA), s 30B(1)(a) and (b).

909 Firearms Act 1973 (WA), s 30B(1)(2)(a) and (b).

910 Firearms Act 1973 (WA) s 23(11).

911  Submission from Roy Alexander & Sons, provided 8 September 2014, 4.
912  Submission from Roy Alexander & Sons, provided 8 September 2014, 4.
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Dealer or Seller in respect to the additional noting
fee or any other costs incurred’.”

Given that in this situation the applicant has already
been approved to possess the firearm and no
circumstances will have changed, it seems unnecessary
to require the applicant to make a fresh application.

The Commission is advised that Western Australia
Police has adopted a warranty replacement policy. If a
firearm is returned to a dealer for replacement within
six months of purchase due to a fault, the dealer or
owner can simply submit a one page form with new
firearm details to Western Australia Police.®*Western
Australia Police advises that this policy only applies to
like firearms; it would not apply if a person sought to
replace a faulty firearm with a firearm of a different
calibre, model or so forth. This is an administrative
process rather than one that takes place under the
Act or the Regulations, and there is currently no fee.
Western Australia Police advises that where a firearm
is sought to be replaced outside of this six-month
period the formal application process is applied, with
associated costs, given the system is effectively a
‘user-pays’ system.%"

It should also be noted that other Australian
jurisdictions make provision for replacement firearms.
The Queensland Police Service advises that where
a firearm is found to be faulty during the warranty
period the dealer can swap any firearm for one of the
same category, action and named calibre/cartridge
at any time without the owner needing to apply for
a fresh permit to acquire. The change can then be
reported by a Form 10 Dealer Return.”'® A ‘Frequently
Asked Questions’ sheet on the website for Victoria
Police advises that a new permit to acquire is not
required if a firearm is being replaced under warranty,
provided that the warranty claim takes place within
12 months of the original purchase, and that the
firearm is exactly the same in terms of make, model,
type, action and so forth.®"”

There are also situations in which a person may
wish to exchange an old firearm, which may be
in need of repair, for a new firearm of the same
make and model. Such situations may arise where a
person is in possession of a firearm which is unsafe
or unserviceable, or where he or she simply wishes
to upgrade to a new firearm (albeit of the same
category, calibre and so forth). For instance, a person
who possesses an older firearm with a wooden stock
may wish to trade the firearm for a newer model
with a more durable polymer stock. Currently, a

person who wishes to do so will be required to make
a fresh application, and it may be some time before
a new firearm is obtained. This will cause practical
difficulties where a person needs the firearm in the
course of his or her employment, such as where the
person is a primary producer. It has been suggested
to the Commission that in such instances a person
should be able to take their firearm to a dealer and
make an exchange without having to make a fresh
application. Such a person could then notify Western
Australia Police to have this exchange reflected on
police records.

The Commission considers that, given the public
interest in ensuring that firearms being used are in
good repair and condition, it is worth exploring the
above suggestion, bearing in mind the distinction
between replacement of a firearm with an identical
(but newer) firearm and trading up to a firearm of
a higher calibre or different class (which should
properly require a new application). If replacements
are to be possible, it is also worth considering what
ought to be required to be done with the old firearm.
Such firearms, no longer wanted for use by the
licensed owner, could become part of the dealer’s
stock, be required to be destroyed to remove them
from the market altogether, or could be rendered
inoperable. The Commission seeks stakeholders’
views on its proposals regarding firearm replacement
below, and if there is support for these proposals,
the Commission would welcome stakeholders’ views
on what ought to be done with old firearms that are
exchanged for new.

Proposal 25:

e that a licence for a firearm should also
authorise the possession of a replacement
firearm that has previously been approved
as being in the same category as the original
firearm, if exchanged at a licenced dealer;
and

e sections 30B(1) and (2) of the Firearms
Act 1973 (WA) be amended to replace ‘is
required to’ with ‘must’.

Unserviceable firearms

The Firearms Act provides that with limited
exceptions,®®a licence or permit cannot be issued to
a person in respect of any firearm which, in the Police
Commissioner’s opinion, is unsafe or unserviceable.®*

913  Frequently Asked Questions, 7, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=NhmImbEis|8 % 3d&tabid=1802.
914  Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 24.

915 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 24.

916  Correspondence from Craig Rolls, Inspector, Weapons Licensing, Queensland Police Service, received 16 January 2015, 4.

917  'Frequently Asked Questions’, accessed at http://www.police.Vic.gov.au/content.asp?Document_ID=34446#acquire.

918  Firearms Act 1973 (WA), s 12(2), (3) and (4).
919  Firearms Act 1973 (WA), s 12(1)(a) and (b).
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In addition, a police officer may seize and take
possession of any firearm which he or she considers
to be unsafe or unserviceable, unless possession of
the firearm is authorised under a Firearm Collector’s
Licence.®® A licence may also be revoked if the
Commissioner is satisfied that a particular firearm
is unsafe or unfit for use.®?' The Act does not make
possession of an unsafe or unserviceable firearm an
offence.

It has been suggested that the absence of such an
offence represents a flaw in the Act. For instance, a
person may attend a firearms dealer to sell a firearm
or to obtain a serviceability certificate for it, and the
dealer may examine the firearm and advise that it is
unsafe and cannot be used. However, the licensee in
possession of the relevant firearm may disregard this
advice and leave with the firearm, which they intend
to continue using despite it being unsafe. In such a
situation, the dealer has no authority to confiscate the
firearm, and is under no obligation to advise Western
Australia Police that they know of an individual in
possession of an unsafe or unserviceable firearm.

Proposal 26:

that the Firearms Act 1973 (WA) be amended to:

¢ make it an offence to possess an unsafe or
unserviceable firearm; and

e provide that a dealer or manufacturer who
becomes aware that a person is in possession
of an unsafe or unserviceable firearm must
advise Western Australia Police within a
specified period.

920 Firearms Act 1973 (WA), s 24(3).
921  Firearms Act 1973 (WA), s 20(1)(b).
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The imposition of storage requirements relates to
two major concerns - safety, including threats to
safety posed by young children accessing firearms
belonging to family members, and the possibility of
theft.

The second concern is highly contested. Advocates
of greater firearm regulation tend to emphasise the
risk of theft and the resulting movement of firearms
into the black market. Supporters of more relaxed
regulations contend that actual rates of theft are low,
that the spectre of firearm theft is used to impose
further restrictions on licensed firearms owners,
and that a focus on storage distracts attention and
resources away from persons who may be importing
or manufacturing firearms illegally. There are also
some international studies that cast doubt on the
effectiveness of strict storage requirements.?2 The
recent report, Ability of Australian law enforcement
authorities to eliminate gun-related violence in the
community, which is discussed at paragraph 16.2,
observed:

The extent to which theft and illegal importation
contribute to the pool of illicit firearms in Australia
proved to be one of the most contentious points
of this inquiry, with witnesses divided over
whether the issue was one of theft from licensed
individuals and firearms dealers or porous
borders.??3

This debate extends beyond the scope of the present
review. The issue of firearm theft is discussed further
in this paper in the context of Operation Unification
at Chapter 15.

The 1996 National Firearms Agreement included
resolutions relating to storage, including specific
resolutions that:

e itshould be a precondition to the issuing of a new
firearms licence (and on each renewal of licence
in respect of existing licence holders) that the
licensing authority be satisfied as to the proposed
storage and security arrangements;

e legislation should have the effect of making
failure to store firearms in the manner required
an offence as well as a matter that will lead to the
cancellation of the licence and the confiscation of
all firearms;

* measures should be indicated in legislation for
the storage of firearms which are specific and
clear so that firearm owners and possessors know
their obligations and the following minimum
basic standards should apply:

— Licence Category A and B: storage in a locked
receptacle constructed of either hard wood
or steel with a thickness to ensure it is not
easily penetrable. If the weight is less than 150
kilograms the receptacle shall be fixed to the
floor or wall so as to prevent easy removal.
The locks fitted to these receptacles shall be
of sturdy construction;

— Licence Category C, D and H: storage in a
locked, steel safe with a thickness to ensure
it is not easily penetrable, bolted to the
structure of a building; and

— All ammunition must be stored in locked
containers separate from firearms.**

The 2002 National Handguns Agreement also
included several resolutions relating to storage,
including that jurisdictions should cancel a licence
where it can be shown that the loss or theft of a
firearm was due to negligence or fraud on the part
of the licensee.®” The 2002 National Handguns
Agreement also required jurisdictions to review the
adequacy of their compliance audit arrangements for
safe storage of firearms and consider the adequacy of
their educational literature on storage to ensure that
it emphasises the risk of firearms theft, the legislated
requirements for safe storage, and highlights
compliance monitoring activities and the jurisdictions’
rigorous prosecution policy for non-compliance.®?

The Firearms Act, by its strict provisions regarding
access to firearms, has created particular issues
around firearm storage, which are set out below.

922 Lakomaa E, ‘Safe storage and thefts of firearms in Sweden: An empirical study’ (2015) 12(1) European Journal of Criminology, 3-16.

923 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 14, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf. See also pages 14-18.

924 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 2-14, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

925  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated

Resolutions, 4.

926  Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated

Resolutions, 4.
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111 Storage requirements — Firearms
Regulations

In Western Australia, storage requirements are set
out in Schedule 4 of the Firearms Regulations, which
sets out precise specifications for storage cabinets
and containers, which must be kept locked. These
requirements include, for instance, that the cabinet
or container be:

e constructed of mild steel that is two millimetres
thick;

o fitted with a protective structure to guard against
the forcible removal of any lock; and

e securely anchored from the inside at two
points on each of two separate surfaces to two
immovable structural surfaces by means of two
millimetres by 75 millimetres masonry fixing bolts
or coach screws, as is appropriate.®”’

Failure to provide and use adequate storage facilities,
or to comply with prescribed requirements, or
otherwise to safeguard a firearm or ammunition
from loss or improper use, is an offence which carries
a penalty of $2,000 for a first offence and, for a
subsequent offence, imprisonment for 12 months or
a fine of $4,000.928

As noted above at paragraph 10.10, the Firearms
Act requires people to report any loss of firearms
or ammunition, whether or not by theft.%?° Specific
provision is also made regarding firearm storage in
commercial settings; it is an offence for the holder
of a Dealer’s Licence, a Repairer’s Licence, or a
Manufacturer’s Licence to fail to keep all firearms
and ammunition in a strongroom or otherwise in safe
keeping, securely fastened during any period when
the premises are not open for trade.®*® The penalty
for a first offence is a fine of $4,000; for a subsequent
offence it is imprisonment for two years or a fine of
$8,000.%"

Compliance with storage requirements is an
aspect of the license application process; the Police
Commissioner may refuse an application if satisfied
that the applicant has failed to give the Police
Commissioner, following a request in writing from a
member of the Western Australia Police, a statement
in the prescribed form as to what the applicant has
done, or intends to do, to ensure that any firearms

927  Firearms Regulations 1974, Schedule 4, cl 1(1), 4(7) and 5(1).
928  Firearms Act 1973 (WA), s 23(9)(d).

or ammunition in the applicant’s possession are
stored in accordance with the Firearms Act.**? The
Police Commissioner may also refuse an application
if satisfied that the applicant has refused to permit
a member of the Western Australia Police to inspect
the storage facilities for any firearms or ammunition
that the applicant would be entitled to possess, when
requested in writing by a member of the Western
Australia Police to do s0.3

If a licence is ultimately granted, Western Australia
Police may at any stage (including where the licensee
seeks to renew the licence) again request a statement
as to what the licensee has done to ensure that any
firearms or ammunition in her or her possession are
stored in accordance with the Firearms Act, and may
refuse a renewal application or revoke the licence
if this request is not complied with.*** The same
powers exist in respect of requests to inspect storage
facilities.®

The Public Health Association of Australia (WA
Branch) has raised concerns about the extent to which
compliance with storage requirements is monitored
once a licence is granted.®3®

Western Australia Police employs both sworn and
unsworn compliance officers who inspect and report
on compliance to all requirements of the Firearms
Act and Firearms Regulations, which include storage
of firearms and ammunition.®¥ In August 2014, it was
reported that during a two-week operation, Western
Australia Police had seized 150 illegally stored firearms
within the Great Southern region.®*® It was further
reported that the catalyst for this operation was the
theft of over 70 guns from rural properties during
the previous 14 months. A police officer was quoted
explaining that farms were a target for thieves as
‘firearms are a tool of trade so if someone’s looking
for a firearm, then it's an obvious place to come 1t0".%*°

11.2 Storage requirements - category and
number of firearms

The storage requirements in the Firearms Regulations
apply to all categories of firearms provided for
in the Firearms Act; there is no lesser standard
for Categories A and B as contemplated by the
1996 National Firearms Agreement. Some other
jurisdictions have not followed the approach taken

929 Firearms Act 1973 (WA), s 30B(1).
930 Firearms Act 1973 (WA), s 32.
931  Firearms Act 1973 (WA), s 32.
932 Firearms Act 1973 (WA), s 11(7)(b). Regulation 11C of the Firearms Regulations provides that such a statement must be a statutory declaration in the form of prescribed Form 22.
933  Firearms Act 1973 (WA), s 11(7)(c).
(

934  Firearms Act 1973 (WA), s 20(1)(ad)( ||)
935  Firearms Act 1973 (WA), s 20(1)(ad)(iii).

936 Meeting with the Public Health Association of Australia (WA Branch), 8 October 2014.

937 Michelle Fyfe APM, Acting Deputy Commissioner (Specialist Services) of Western Australia Police, 4 September 2015, 3.
938 Bennet Mt, ‘Police seize illegally stored guns in blitz after spike in thefts’, ABC News website, accessed at http://www.abc.net.au/news/2014-08-10/police-seize-illegally-stored-

guns-in-blitz/5661380.

939 Quoted in Bennett M, ‘Police seize illegally stored guns in blitz after spike in thefts’, ABC News website, accessed at http://www.abc.net.au/news/2014-08-10/police-seize-

illegally-stored-guns-in-blitz/5661380.
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in Western Australia and provide for different
storage requirements depending on the category
of firearm.®*® The Australian Capital Territory also
imposes harsher penalties for breaches of the storage
requirements depending on the type of firearms.**
The recent Senate Committee report on the ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community, observed
that:

[d]ifferent storage requirements in different
states and territories have led to unsafe practices,
such as the sale of gun safes that do not comply
with the relevant legislation, and confusion as
to how and where firearms should be stored.
Some submitters and witnesses advocated for
uniform storage requirements in all jurisdictions.
Reforming storage requirements so that they
are consistent across the nation would ensure
that all states and territories have implemented
adequate storage arrangements and would
prevent confusion or inadvertent breaches of
the law where firearm owners travel or relocate
interstate.?*?

Within a Western Australian context, it has also been
suggested that once a license holder owns a certain
number of firearms, he or she should be required
to meet stricter storage standards, given that the
more firearms are stored in one place, the worse the
potential consequences in case of a burglary. The
Discussion Paper in respect of the 2008 Police Review
asked stakeholders whether storage requirements
should be affected by the number of firearms held.
Most stakeholders (76.9%) disagreed with this
proposal®**and the review made no recommendation.

Western Australia Police has advised that it supports
‘some form of graduated storage requirements
relating to the number of firearms a person has in
their possession’ and notes that reducing firearm
theft 'is a community priority’.%*

An amending Act®*®, which is yet to commence, has
been passed to amend the Firearms Act 1996 (Tas).
In terms of the amendments, additional prescribed
storage requirements may apply in respect of persons
who own handguns (Category H firearms) and in
respect of persons who possess 10 or more firearms

of other categories.®* In the second reading speech,
the Tasmanian Police Minister advised that these
changes were imposed on the basis that, firstly, ‘hand
guns are a more valuable commodity than other
firearms in the criminal community’ given they are
easily carried and concealed, and secondly that ‘the
more firearms stored at one address the greater the
attraction for thieves' and the ‘potential harm to the
community”.®¥ The Police Minister advised that it was
intended that the prescribed storage requirements
for both handguns and ten or more firearms would
include ‘electronic or audible security’.*®

It has also been argued at a national level that
storage requirements should also extend to alarm
systems. For instance, a submission from Gun Control
Australia (Inc) to the Senate Inquiry on the ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community posited that
we ‘have reached the point where alarm systems
ought to be compulsory for firearms stored in
the home (if firearms do need to be stored in the
home)'.*** There has also been opposition to such
suggestions, however. The Pastoralists & Graziers
Association of Western Australia (Inc) observes that,
firstly, current storage requirements in Western
Australia are already strict and, secondly, in ‘rural
and remote areas, electronic alarm systems would be
almost ineffective, as there are simply not enough
police officers in close proximity to respond to them
in a timely way'. It notes further that ‘in many remote
areas power supplies and telecommunications are
inadequate to support electronic alarm systems’.9>°

Western Australia Police submits that an ‘elevated
security level should be considered for remote
locations or hobby farms, where the licensee does not
reside on the property where firearms are stored".®

There is a tension here between the possible elevated
risks presented by firearms that are stored in remote
locations (particularly where owners are absent), and
practical questions as to the utility of alarm systems in
such circumstances.

The Commission seeks submissions on the feasibility
and desirability of requiring the installation of burglar
alarms, noting the particular circumstances of remote
and regional areas.

940 See, for instance, Firearms Act 1996 (NSW) ss 40 and 41, Firearms Act 1996 (Tas), ss 85 and 86 and Firearms Act 1996 (ACT), ss 181(1)(a) and 182(1)(a).

941 In the Australian Capital Territory, the penalty for failing to comply with storage requirements for Category A and B firearms is a year's imprisonment, while the penalty for failing
to comply with storage requirements for Category C, D and H licences is two years’ imprisonment; see Firearms Act 1996 (ACT), s 181(1) and 182(1).

942 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 89, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

943  17.5% of stakeholders agreed with this proposal, 76.9% disagreed and 5.6% were undecided. See Review of the Firearms Act 1973, Report to the Minister for Police, August

2008, 41.

944  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 3.

945 Firearms (Miscellaneous Amendments) Act 2015 (Tas).
946  Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 35.

947 Hon M. T. Hidding MP, Second Reading Speech, Firearms (Miscellaneous Amendments) Bill 2015 (Tas), 6, 7, accessed at http://www.parliament.tas.gov.au/bills/Bills2015/pdf/

notes/3_of_2015-SRS.pdf.

948 Hon M. T. Hidding MP, Second Reading Speech, Firearms (Miscellaneous Amendments) Bill 2015 (Tas), 6, 7, accessed at http://www.parliament.tas.gov.au/bills/Bills2015/pdf/

notes/3_of_2015-SRS.pdf.

949 Browne R, Spokesperson, Submission on the ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 20 August 2014, 8.
950 Submission from the Pastoralists & Graziers Association of Western Australia (Inc), 13 February 2015, 3.
951 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 3.
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In particular, there may be merit in requiring persons
who possess particularly large quantities of firearms
and ammunition (for instance, dealers and persons
who own multiple firearms) to have alarms installed
at their premises. In Queensland, premises used by
dealers, armourers and theatrical ordnance suppliers
are required to have burglar alarms installed.®>2 The
alarms must be capable of detecting any entry into
the premises by any means and the breakage of any
glass door or window and instantly activate a loud
siren outside the premises and a remote alarm at the
place where the alarm is required to be monitored or
connected.®>

Proposal 27:

¢ that firearms dealers, and persons who own
ten or more firearms, be required to install
and maintain a burglar alarm at the place
where the firearms are stored.

Question 24:

e Should storage requirements differ
according to the type of firearm or firearms
being stored?

e Should 24-hour remotely monitored burglar
alarms also be required in remote and
regional areas?

11.3 Storage of firearms — possession and
allowing access

Concerns have been expressed about the inability
of a licence holder to store firearms belonging to
another licence holder; if a person possesses a firearm
in respect of which he or she does not hold a licence,
or allows another person to access his or her firearms,
it is an offence under the Firearms Act.

As previously noted with respect to the issue of
lending firearms at paragraph 10.2, section 19(1) of
the Act provides that a person who is in possession of
any firearm or ammunition and is not the holder of a
licence or permit under the Act entitling him or her to
do so commits a crime, unless particular exemptions
apply.®* Further, section 19(2) of the Firearms Act
provides that a person who permits another person to
be in possession of a firearm or ammunition commits
an offence if the other person is not the holder of a
licence or permit under the Act entitling him or her to

952  Weapons Regulation 1996 (Qld), r 36(1).
953 Weapons Regulation 1996 (Qld), r 36(1)(a) and (b).

possession of it unless it is a disposal of ammunition
under section 30(2) or an exemption to which section
8 applies.”®

'Possession’ is defined to include, ‘in addition to actual
physical possession of a firearm or ammunition ...
the custody or control of it, or having and exercising
access to it in any place either alone or in common
with others’.9%¢

The same provisions that currently make it impossible
to lend a firearm to another licensee also have the
result that a married couple (for instance) who both
own firearms that are not co-licensed must purchase
two separate safes.®’ Further, if in addition to
owning separate firearms individually, a couple also
owns firearms that are co-licensed, they must on the
face of the Firearms Act own three separate safes
in order to ensure that no person is able to access
firearms in respect of which he or she is not licensed.
The topic of co-licensing firearms more generally
raises an additional issue. It has been suggested
that applications by a licensee to add another family
member (such as a son or daughter) to a licence are
often refused on the basis that the licensee ought
instead to relinquish the license in favour of the
proposed licensee.?*®

Western Australia Police states simply that a licensed
firearm owner cannot store his or her firearm in a safe
belongingto another person unlessthat personisa co-
licensee, and that the fact of being a married couple
does not alter the legislation. Western Australia Police
advises, further, that it ‘does not support partnered
couples having access to each other’s firearms when
one of them is not a licensed firearm owner
due to the risk it could pose to police officers who
attend incidents’, including incidents relating to
domestic violence.’® The Commission clarifies that
in this context the issue relates to two persons, both
of whom are licensed, who are cohabiting partners
and must obtain separate safes. There may be some
practical difficulties, e.g. in the event of a restraining
order against a partner, but the Commission invites
submissions on this issue.

In addition, if a person who owns firearms visits
another person who owns firearms, including for
the purposes of attending a competition or for
recreational hunting purposes, the latter may not
store the former’s firearms in his or her safe for
the duration of the visit.°® It has been put to the
Commission that as it is not possible for a licensee to
store his or her firearms in another person’s safe, as

954  Firearms Act 1973 (WA), s 19(1). Exemptions to this offence are those set out in section 8 (which prescribes classes of persons who are exempt from the licensing requirements of
the Act), and anyone who comes into possession of ammunition pursuant to section 30(2) of the Act, i.e. a person acting as an agent for another person.

955 Firearms Act 1973 (WA), s 19(2)(c).
956  Firearms Act 1973 (WA), s 4.

957 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

958  Submission from Roy Alexander & Sons, provided 8 September 2014, 4.

959  Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 10.

960 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.
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a matter of practice in the situation described above
the person visiting is likely to keep his or her firearms
in a locked vehicle, which is ‘unsatisfactory from a
theft and safety perspective’.®

The only provision the Firearms Act currently makes
to store another person’s firearms is section 33(3),
which provides that the Police Commissioner may, at
the request of the owner and in his or her absolute
discretion, accept any firearm for safe custody.’®? A fee
for this service, and the relevant forms, are provided
in the Firearms Regulations.®®* However, a ‘Frequently
Asked Questions’ sheet on the Western Australia
Police website advises that firearms may be stored at
a police station in ‘extreme circumstance only'*%*[sic]
and that ‘this will not be for any extended period'.
The Frequently Asked Questions sheet suggests that
if a person wishes to store firearms for an extended
period, they ‘'may make arrangements to store them
at an approved warehouse’.%%

It would be theoretically possible to amend the
Firearms Act to create an exemption to the offences
in sections 19(1) and 19(2) where a person is, by
agreement, temporarily storing firearms belonging
to another person. The question is what impact this
would have on the Act's scheme of ensuring that
every licence holder is accountable at all times for his
or her firearms. There is also a question of the possible
danger inherent in providing a person temporary
access to firearms other than the firearms in respect
of which he or she is already licensed. For instance:

e Person A may wish to temporarily store his or her
firearms in person B’s safe.

e However, person A may be licensed to possess
a Category D or Category H firearm, whereas
person B may only be licensed to possess Category
A or B firearms.

e If person B were able to store person A's firearms,
this would give person B access to prohibited or
restricted firearms in circumstances where he or
she has not been approved to have such access.

Western Australia Police observes that a licensed
firearm owner can only store his or her firearms in
another person’s firearm cabinet where the persons
are co-licensees. In the view of Western Australia
Police, the holder of a licence under the Firearms
Act must ‘be a responsible person and therefore be
prepared to take the necessary action to secure and
care for a firearm’.*¢*The care and storage of a firearm
is therefore regarded as a non-delegable duty.

The Commission appreciates the importance of
maintaining accountability, but considers that it is

961  Submission from Hon Rick Mazza MLC, 4 December 2014, 2.
962  Firearms Act 1973 (WA), s 33(3).
963  Firearms Regulations 1974 (WA), r 11.

worth exploring whether the current rules could be
modified to provide some flexibility.

Proposal 28:

e thatthe Firearms Act 1973 (WA) be amended
to provide that a licensed firearms owner
can store a firearm or firearms belonging
to another licensed firearms owner on a
temporary basis, in specified circumstances,
provided that the person storing the firearm
holds a licence for a firearm or firearms of
that category.

Question 25:

In respect of Proposal 28:

* how long should a person be able to store
a firearm or firearms belonging to another
person?

e in what circumstances should this be
specified as being permitted, including in
relation to what categories and number of
firearms;and

e should the possession be subject to any
conditions, including a requirement to notify
Western Australia Police of the temporary
storage arrangements?

Question 26:

e Should co-habiting persons who are both
licensed in respect of different firearms be
able to store them in the same safe?

e Doyou have any comment on the process for
adding a co-licensee to an existing licence?

11.4 Storage and safekeeping - obligations
of licensees

The Firearms Act places particular obligations on
licensees to keep firearms safe and secured, with
different obligations applying depending on the
circumstances of the particular firearm at any one
time:

e Section 23(9)(a) provides that a person ‘who,
whilst carrying, or in actual physical possession of,
or having the custody or control otherwise than
by way of storage of, any firearm or ammunition,

964 'Frequently Asked Questions’, 7, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=NhmImbEisI8%3d&tabid=1802. Emphasis in original.
965 ‘Frequently Asked Questions’, 7, accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=NhmImbEisI8 % 3d&tabid=1802.
966 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 10.
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fails or omits to take all reasonable precautions to
ensure its safe keeping’, commits an offence.

e Section 23(9)(d) provides that it is an offence
for a person who is responsible for the storage
of any firearm or ammunition to fail to provide
and use adequate storage facilities to ensure its
safety, to ensure that prescribed requirements as
to security are observed, or to safeguard it from
loss or improper use.

Section 23(9) also contains other, more specific
offences relating to safekeeping, such as permitting
a young person under the age of 18 to have unlawful
possession of a firearm, having failed or omitted
to take all reasonable precautions to prevent this
occurring;®®” and refusing to permit a member of the
Western Australia Police to inspect storage facilities
at a reasonable time after such an inspection is
requested in writing by the member of the Western
Australia Police.*¢®

However, there appears to have been confusion as to
the practical application of sections 23(9)(a) and (d).

11.4.1 ‘Storage’ and ‘transit’ — McGee v Chitty
and section 23(9)(d)

In McGee v Chitty*® consideration was given to
when firearms could be said to be ‘in transit’ in a
particular situation. In this case, the respondent
was charged with seven counts of failing to provide
and use adequate storage facilities for firearms
or ammunition, contrary to section 23(9)(d)(i) of
the Firearms Act. He was acquitted of the firearms
charges by the Magistrates Court;*”° an appeal to a
single judge of the Supreme Court was dismissed,®”’
and that decision was appealed. The Court of Appeal
allowed the appeal, set aside the verdicts of acquittal,
ordered that a verdict of guilty be recorded on
each of the four firearms charges, and remitted the
matter to the Magistrates Court for sentencing.®2
An application for special leave to appeal was
subsequently refused.®”?

The agreed facts of the case were as follows:

¢ The respondent, who had at the relevant time
been the holder of a firearms licence for 14 years,
had been in the process of moving house and had
transported his four licensed firearms to his new
house, together with a firearms cabinet in which
they had been stored in the previous house.

967 Firearms Act 1973 (WA), s 23(9)(b).
968 Firearms Act 1973 (WA), s 23(9)(e).
969 McGee v Chitty [2011] WASCA 125

e He arrived at the new house with the firearms
and cabinet at approximately 5:30 pm, put the
cabinet in the shed, and placed the firearms in
the master bedroom. The respondent apparently
intended to bolt the cabinet to his bedroom wall
in the new house that day, but a power failure
at around 7:30 pm prevented him from using his
electric drill to do so.

e By the time the power was restored, the
respondent had gone to bed; he slept in his
bedroom with the firearms approximately 1.5
metres away from him. The respondent’s house
was fitted with security screens, and the doors,
screens and roller shutters at the front of the
house were all locked. The respondent did not
dispute that while the firearms were in the room,
he had possession of them.

¢ The following morning, the police searched the
respondent’s house in regard to an unrelated
matter and found the firearms in the bedroom.’

e Under cross-examination, the respondent said
that he did not put the cabinet into his room
because it was heavy, and that he put the
firearms into his room where they were ‘under
my possession as safe keeping'.9”®

At first instance, the learned Magistrate found that
the firearms in the respondent’s bedroom were ‘in
an unstored or inadequately stored’ condition but
acquitted the accused on the basis that the firearms
were 'in transit from one house to the other'.°’®

On appeal in the Supreme Court, the appellant
argued that the Magistrate had erred in law by
finding that the firearms were ‘in transit’ and
therefore erroneously applying section 23(9)(a) of
the Firearms Act. The Court dismissed this argument
and concluded that ‘possession in transit is capable,
at least in some circumstances, as [sic] being seen as
“possession otherwise than by way of storage’ and
that the evidence ‘sufficiently raised the matter of
such possession to justify the learned Magistrate’s
conclusion that the prosecution to secure a conviction
had to negative, but had not, that the respondent’s
possession was otherwise than by way of storage’.®”’

On appeal to the Court of Appeal, the Court observed
that ‘sections 23(9)(a) and 23(9)(d) contemplate that
a firearm may be in a state of storage or in a state
otherwise than by way of storage, and provide for
different offences according to the state the firearm
is in" and that the different states in which a firearm

970 The Magistrates Court had dismissed the charges relating to storage of ammunition on the basis that there was no case to answer.

971  McGee v Chitty [2010] WASC 67.
972 McGee v Chitty [2011] WASCA 125

973  Chitty v McGee [2012] HCASL 134. See http://www.hcourt.gov.au/assets/registry/special-leave-results/2012/15_08 _2012PRPOResultsP1.pdf

974  McGee v Chitty [2011] WASCA 125 at [6]-[12] per Mazza J.

975 Cited in McGee v Chitty [2011] WASCA 125 at [13] per Mazza J.
976 Cited in McGee v Chitty [2011] WASCA 125 at [18] per Mazza J.
977 Cited in McGee v Chitty [2011] WASCA 125 at [22] per Mazza J.
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can be ‘give rise to different duties, albeit that the
duties are directed, in a general sense, to ensure that
at all times a firearm is kept safe’.9’®

The Court of Appeal concluded that, logically, ‘a
firearm cannot be stored if it is in any of the states
which come within the wide ambit of the words
“otherwise than by way of storage”’ and that,
therefore, if the firearm is in one of those states the
licensee is not required to use storage facilities and
cannot be found guilty of an offence contrary to
section 23(9)(d)(i).*”®

The Court of Appeal observed that ‘transit’ was not
defined in the Firearms Act and that the question
of whether something is in transit ‘is a matter to
be decided on the particular facts of a given case,
bearing in mind the very stringent requirements of
the Act’.?8° In this case, the Court found that once
the firearms had reached the respondent’s bedroom
in his new house ‘on any reasonable view of the
circumstances, the firearms were no longer in transit’
as they had ‘reached their intended destination’.%®
The Court of Appeal therefore upheld the appeal on
the basis that the firearms were clearly being stored
and the respondent, as the licensee, had failed to use
the adequate storage facilities he had provided.?®

This case provides some clarity on the question when
a firearm may be said to be in transit; it appears that
once a person reaches his or her final destination,
the obligation to store firearms in accordance with
the Firearms Regulations is enlivened. It is worth
asking whether the term ‘transit’ could usefully be
defined in the Firearms Act to provide greater clarity
as to when a person must simply take ‘reasonable
precautions’, rather than being under an obligation
to store firearms securely. However, this term would
be very difficult to define with any precision. In
particular, given the sheer size of the Western
Australian land mass, there will be occasions when a
person’s journey takes days or weeks; he or she will
clearly have to stop at intervals before reaching the
final destination, rendering any definition of ‘transit’
problematic. It may be simpler to provide guidelines
in the Firearms Regulations as to what precautions
must be taken when a person is away from his or her
secure storage facilities (including when he or she is
on a long road trip) and the Commission has proposed
some guidelines below.

978 McGee v Chitty [2011
979  McGee v Chitty [2011

WASCA 125 at [42] and [45] per Mazza J.
WASCA 125 at [51] per Mazza J.

980 McGee v Chitty [2011] WASCA 125 at [55] and [58] per Mazza J.
981 McGee v Chitty [2011] WASCA 125 at [59] per Mazza J.

982 McGee v Chitty [2011] WASCA 125 at [63] per Mazza J.

983  Gough v Rankin [2014] WASC 148

984  Gough v Rankin [2014] WASC 148 per Le Miere J at [1].

11.4.2 Storage and safekeeping — Gough v
Rankin [2014] WASC and section 23(9)(a)

The more recent case of Gough v Rankin®®3 concerned
events that took place on 25 December 2012, when
the appellant was driving north on Great Northern
Highway. At about 9.00 pm his vehicle broke down,
approximately 65 kilometres south of Mount Magnet.
He had three licensed firearms and ammunition in the
vehicle. The appellant waited for several hours for
someone to drive by, and at about 12:30 am or 1.00
am a truck driver came past. The truck driver gave the
appellant a lift to Mount Magnet but did not allow
the appellant to take the firearms with him. In the
early hours of the morning another truck driver, Mr
Napier, stopped at the broken down car, observed
the firearms in it, and took them to police.?®*

The appellant was charged with failing to take all
reasonable safeguards to ensure the safekeeping
of his firearms and ammunition contrary to section
23(9)(a) of the Firearms Act and was convicted in the
Magistrates Court.

On appeal, the Supreme Court found that the
Magistrate had failed to identify the reasonable
precautions to ensure the safety of the firearms and
ammunition that the appellant had failed to take.
The Hon Justice Le Miere noted that, although in
some circumstances it might be sufficient to find that
the firearms were left in an unsecured car, this was an
inadequate finding in the circumstances of this case:

First, the car could not be secured. It could not
be locked and there is no evidence, or even any
suggestion, of how the car may otherwise have
been secured. Secondly, there is no evidence
that the appellant could have put the firearms
somewhere other than leaving them in the
car. The car broke down at a remote place. The
appellant waited by the vehicle before a truck
driver came by about three hours later. The truck
driver would not allow the appellant to take the
firearms in the truck with him when the truck
driver gave the appellant a lift to Mount Magnet.

Counsel for the respondent submitted that the
appellant should have done more to conceal
the firearms within the car. However, there is no
evidence that the appellant could have taken
more effective steps to conceal the firearms.
He covered them up with some shirts thrown
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over them in the front seat. Counsel for the
respondent suggested that the appellant could
have put the firearms under the seat. There is no
evidence that they would have fitted under the
seat. In any event, the firearms were covered up
and were only visible to someone who entered
the vehicle and removed the shirts thrown over
them. There is no evidence that if the firearms
had been placed under the seat they would not
have been readily discovered by someone who

entered the vehicle and rummaged around in
it.985

Justice Le Miere observed that the thrust of the
respondent’s case was that the appellant should have
taken the precaution of contacting the police and
arranging for them to take possession of the firearms
and ammunition.®® His Honour found however that
there was ‘no evidence that the appellant could have
made any phone call from the location where his car
broke down’ and there was ‘no evidence that he had
a mobile phone or that there was network coverage
at that place’.%®”

The Supreme Court upheld the appeal on the basis
that a miscarriage of justice had occurred; the
evidence ‘did not enable the Magistrate to make a
finding that the appellant failed or omitted to take
any reasonable precaution to ensure the safekeeping
of the firearms and ammunition’.*%® The appellant’s
conviction was set aside and a verdict of acquittal
substituted.

11.4.3 Storage and safekeeping — ongoing
questions

It is clear the practical obligations of firearms owners
under section 23(9)(a) and (d) of the Firearms Act will
vary according to the facts of a particular situation and
it is important to consider the varied circumstances
in which these sections might be applied, noting the
different reasons for which firearms may be possessed
or used. Although the decision of Magistrate
Gluestein at first instance was overruled in McGee v
Chitty, the Commission considers that it is relevant to
note His Honour's statement that the

‘proposition put to the court is that there must
necessarily be times when a person with a firearms
licence has those items and in a situation where
they are not stored in the appropriate facility.
For example, in transit when the person holding
the licence might be heading off to a farm for
shooting purposes or to a club, for sporting
pursuits in relation to those firearms ..."9%

985  Gough v Rankin [2014] WASC 148 per Le Miere J at [9-10].
986 Gough v Rankin [2014] WASC 148 per Le Miere J at [11].

987 Gough v Rankin [2014] WASC 148 per Le Miere J at [12].

988 Gough v Rankin [2014] WASC 148 per Le Miere J at [15].

989 Cited in McGee v Chitty [2011] WASCA 125 at [17] per Mazza J.
990 Firearms Act 1973 (WA), s 23(9)(a).

Indeed, there will be occasions when a firearm is
not in storage for a variety of reasons, and where
the status of the firearm, and the obligations of the
licensee, may be disputed.

It also seems anomalous that the Firearms Act
imposes strict conditions on the manner in which
firearms should be stored when they are in storage,
but provides no details as to how firearms ought to
be dealt with once they are removed from storage,
other than to provide that ‘all reasonable precautions’
must be taken.?*°The Act and Regulations provide no
further guidance as to what will be ‘reasonable’ in
any given set of circumstances. This silence may be
seen as undesirable given the importance placed on
storage requirements by the Firearms Act and the
significance of breaches. In the Commission’s view,
there remains considerable uncertainty about the
precise content of obligations under sections 23(9)
(@) and 23(9)(d) of the Firearms Act at any one time
and it is not difficult to envisage situations in which
it might be unclear what a licensee needs to do in
order to comply with the Firearms Act. For instance,
where a licensee takes his or her firearm from Perth
to the Pilbara to engage in recreational shooting, he
or she will need to stop multiple times to eat, rest and
sleep. During these travel breaks, what reasonable
precautions should he be taking to ensure the safe
keeping of his or her firearm?

In response to questions about the clarity of section
23(9)(a) more generally, Western Australia Police has
advised as follows:

When firearms are in transit, for instance conveyed
in a car boot or back seat, the owner being present
would be sufficient security. If a vehicle is left
unattended for a short period (e.g. parked outside a
shop to purchase goods), WA Police would expect the
firearm to be removed from common view, the bolt
and/or magazine separated from the firearm and the
vehicle to be locked. The issue arises when firearms
are left for extended periods or overnight in a vehicle.
If firearms are to be stored overnight in a vehicle, it
would be expected that appropriate security such as
a metal cabinet fitted to the vehicle with appropriate
locking devices would be used.®"

Western Australia Police conclude that it expects all
firearm owners to ‘comply with the legislation’ and
observes that offences relating to the safekeeping
of firearms would be considered on a case-by-case
basis.>?

991 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 11.
992 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 11.
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The Commission appreciates that it would not be
possible to provide for exhaustive guidelines to
cover every possible eventuality faced by firearms
owners who are temporarily in possession of firearms
otherwise than by way of storage. However, it
is relevant that the above expectations are not
contained in the Firearms Act or Firearms Regulations,
which introduces an element of uncertainty into how
firearms owners must comply with the legislation.

This lack of formal guidance has arguably led to
possible inconsistencies and anomalies. For example:

e In Walker and Commissioner of Police®® in
affirming the decision of the Commissioner of
Police to revoke an applicant’s licence in respect
of offences that took place in a vehicle, the SAT
noted that neither of the firearms in question
were safely stored or secured and that the
applicant had travelled some distance ‘without
any protective bag or case in which the rifles
or the ammunition were stored’.*** A protective
bag or case would arguably come within ‘all
reasonable precautions’ in section 23(9)(a) of
the Act, but it should be noted that neither the
Firearms Act nor the Firearms Regulations (1974)
specifically require the use of such a container.

e An information brochure on the Western
Australia Police website states: 'NEVER leave a
firearm unattended in a car. It is an offence to do
s0".%%% It is not clear that this is the case given the
result in Gough v Rankin,**® discussed above.

e The Firearms Act is generally silent on whether
firearms can be transported on a bicycle or
motorcycle. However, it provides that a person
who is an approved commercial carrier or
approved warehouseman does not require a
licence to store a firearm or ammunition, or to
carry a firearm or ammunition for another person
‘not by means of a bicycle or motor cycle, unless
otherwise approved'.®?’

It should be noted that the 1996 National Firearms
Agreement stated: ‘in order to govern safekeeping
when firearms are temporarily away from their usual
place of storage, legislation could provide a statement
indicating reasonable precautions to take to ensure
the safekeeping taking into consideration situations
most likely to be encountered. A basic standard that

993  Walker and Commissioner of Police [2012] WASAT 214
994  Walker and Commissioner of Police [2012] WASAT 214 at [17].

should be included in the statement is that the holder
of the licence "must take reasonable care to ensure
that the firearm is not lost or stolen and must take
reasonable care to ensure that the firearm does not
fall into the hands of an unauthorised person”’.2%¢

Firearms legislation in some other Australian
jurisdictions provides more guidance on this point
than the Firearms Act. For instance, in the Australian
Capital Territory the Minister is empowered to
make guidelines about the safe storage of firearms
in premises (with ‘premises’ defined to include
vehicles).®®*Some jurisdictions go further. The Firearms
Regulations (NT) provide that where a prohibited
firearm or a Category A, B, C, D or H firearm is being
conveyed in a motor vehicle, and the motor vehicle
is left unattended at a place away from where the
firearm is normally stored or secured, the following
precautions must be taken:

e the firearm is to be placed in the boot, the
cargo carrying area or some other lockable
compartment of the vehicle or is to be secured by
means of a firearm securing device;'°°

e the firearm is to be completely hidden from open
view;00!

e ammunition for the firearm is to be placed in a
lockable compartment of the vehicle (other than
the compartment in which the firearm is placed)
or in a locked container secured in or on the
vehicle;'*2and

e the person in charge of the vehicle must take all
reasonable steps to ensure that, while the vehicle
remains unattended, the firearm is kept safely in
the vehicle;'°% js not stolen or removed from the
vehicle;'4and does not come into the possession
of a person who is not licensed to be in possession
of the firearm.0%

Similarly, the Weapons Regulation 1996 (Qld)
specifically provides for the precautions that must be
taken when a licensee is away from his or her secure
storage facilities, and when weapons are or in or on
motor vehicles. These requirements are separate and
distinct.'00®

In the first scenario, the Weapons Regulation 1996
(Qld) provides that where a person in possession of
a weapon is visiting Queensland,'®” or is otherwise

995 ‘Firearm Storage Requirements’, 1, emphasis in original. Accessed at http://www.police.wa.gov.au/LinkClick.aspx?fileticket=becRbVrRCsE%3d&tabid=1802.

996 [2014] WASC 148
997  Firearms Act 1973 (WA), s 8(1)(g)(i).

998 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 12, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf. Emphasis added.
999  Firearms Act 1996 (ACT), s 37(4)(a).
1000 Firearms Regulations (NT (c).

1001
1002
1003
1004
1005
1006
1007
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Firearms Regulations
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(NT),
Firearms Regulations (NT),
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away from his or her secure storage facilities and
it is unreasonable for the person to have to go to
those facilities to store the weapon,'* the following
precautions must be taken:

¢ the person must, when the weapon is not in the
person’s physical possession, store it unloaded in
a securely closed container with the bolt removed
or with a trigger lock fitted,'® or in a locked
container;'"%and

¢ the container must be out of sight in a locked
room of a permanent building;"" or locked in the
boot of a vehicle;'*"? or out of sight, locked in a
vehicle that does not have a boot.'"

The Regulation also provides an example, noting
that if a person is culling animals and moving, with a
rifle, between paddocks while doing so, he or she is
not required to comply with the above requirements
while the rifle is in his or her physical possession
during the culling.

Alternatively, in terms of safety precautions for
weapons in or on vehicles, the Weapons Regulation
1996 (Qld) provides that a person in control of a
weapon, whether or not he or she has custody of it,
must ensure that the weapon is not placed in or on
a vehicle unless the weapon is locked in the boot, if
the vehicle has a lockable boot.""*f the vehicle does
not have a lockable boot, the weapon must be locked
in a metal container fixed to the vehicle,’° or be in
a securely closed container that is out of sight in a
vehicle.'”’® The metal container, and anything on it
or attached to it, must not suggest that a weapon is
inside.’”” A person in control of a weapon, whether
or not he or she has custody of it, must also ensure
the weapon is not left in an unlocked vehicle if the
vehicle is not being attended by someone licensed to
possess the weapon.'o®

In Victoria, by contrast, the Firearms Act 1996 (Vic)
simply provides that firearms and ammunition must
be carried in a way that is secure and not dangerous,
and must take reasonable precautions to ensure that
the firearm is not lost or stolen.'°" However, Victoria
Police, in conjunction with the Victorian Firearm
Safety Foundation, has developed guidelines on the
appropriate manner to transport firearms (including
by car and by public transport), which are available
online.!02°

1008 Weapons Regulation 1996 (Qld),
1009 Weapons Regulation 1996 (Qld),
1010 Weapons Regulation 1996 (Qld), r 60A
1011 Weapons Regulation 1996 (Qld), r 60A
1012 Weapons Regulation 1996 (Qld), r 60A
(Qld),
(Qld),
(Qld),
(Qld),

1 60A(

(

(

(

(

1013 Weapons Regulation 1996 (Qld), r 60A(
)

)

)

).

r 60A

1014 Weapons Regulation 1996 (Qld), r 61(1
1015 Weapons Regulation 1996 (Qld), r 61(1
1016 Weapons Regulation 1996 (Qld), r 61(1
1017 Weapons Regulation 1996 (Qld), r 61(2

Given that more specific requirements exist in other
Australian jurisdictions, and that there remains
uncertainty about licensees’ safekeeping obligations
in Western Australia, the Commission considers it
would be beneficial to provide more detail in the Act
and the Regulations.

Proposal 29:

e that the Firearms Act 1973 (WA) and,
particular, sections 23(9)(a) and 23(9)(d) be
amended to:

— more clearly specify when a licensee is
under an obligation in relation to the
storage or safeguarding of a firearm
and what steps the licensee is required
to take to comply with the licensee’s
obligations; and

— provide that the Regulations may make
provision as to the kinds of precautions
that will be considered to constitute
‘reasonable precautions’;

e the Firearms Regulations 1974 (WA) be
amended to specify precautions that are
reasonable precautions including, (based on
the Weapons Regulations 1996 (Qld)) that:

— the person must, when the firearm is
not in the person’s physical possession,
store it unloaded in a locked case or
safe, of a type approved by the Police
Commissioner, with the bolt removed or
with a trigger lock fitted; and

— the case or safe must be out of sight in
a locked room of a permanent building;
or locked in the boot of a vehicle; or out
of sight, locked in a vehicle that does not
have a boot.

— where a person is culling animals and
moving between areas of land while
doing so, he or she is not required to
comply with the above requirements
while the firearm or firearms are in his
or her physical possession during the
culling.

Undemeath r 62, the Regulation provides two examples of how a container or something on or attached to it may indicate a weapon is

inside, being (1) The container’s shape or other features is like a weapon, or (2) A mark or label on the container mentions weapons, ammunition or X's Gun Shop, (other than as

part of an address).
1018 Weapons Regulation 1996 (Qld), r 61(3).

1019 Firearms Act 1996 (Vic), ss 126(1)(a) and (b); 126(2)(a) and (b); 126(3)(a) and (b) and 126(4)(a) and (b).
1020 See 'Transporting firearms and ammunition’, accessed at http://www.firearmsafety.org.au/legal/page.php/1/6/25.
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11.5 Storage of ammunition

Concerns have also been raised about the storage
of ammunition. The Firearms Regulations provides
that, like firearms, ammunition is to be stored in a
locked cabinet or container that at least meets the
specifications in Schedule 4 or in such other way as
is approved.'®' The Firearms Regulations provides,
further, that:

e a magazine is not to contain any ammunition
when stored;"022

e ammunition is not to be stored in a cabinet or
container in which a firearm is stored unless the
ammunition is in another locked metal container
in which no firearm is stored and which is securely
affixed so as to prevent its removal from the
cabinet or container;'%3 and

¢ that despite the previous requirement, propellant
not incorporated in a cartridge must not be
stored (whether or not it is in another container)
in a container or cabinet that contains any
ammunition, firearm, or primer.102

These last two requirements have the effect that a
person may need to purchase three separate safes
for firearms, for ammunition and primers, and for
propellant.0%

The storage requirements in the Firearms Regulations
are expressed to be ‘in addition to, not instead of, any
requirements under the Dangerous Safety Goods Act
2004 (WA)'.1026

The requirement that ammunition be stored in a
steel cabinet or container has raised concerns among
some firearms owners, who contend that storing
propellant powder in metal containers creates a
serious risk.'"?” Firearms owners have therefore
suggested that provisions relating to powders ought
to be harmonised with the requirements applying
under the Dangerous Goods Safety (Explosives)
Regulations 2007 (WA)."928

The Firearms Regulations were amended on 21 July
2015'2° by the addition of regulation 11A(3A) which
provides that subregulation (2) does not apply to
propellant unless it is incorporated in a cartridge. In
addition regulation 11A(9) was deleted. This has the

1021 Firearms Regulations 1974, r 11A(2)

1022 Firearms Regulations 1974, r 11A(7).

1023 Firearms Regulations 1974, r 11A(8)

1024 Firearms Regulations 1974, r 11A(9).

1025 Submission from Animal Pest Management SerVices, 5.
1026 Firearms Regulations 1974, r 11A(10).

effect that storage requirements for propellants are
now only reflected in the Dangerous Goods Safety
(Explosives) Regulations 2007 (WA).

11.5.1 Definition of ‘ammunition’

The ambit of the definition of ‘ammunition’ in the
Firearms Act has also been questioned. The Firearms
Act provides that this term ‘includes anything
manufactured specifically as a component of
ammunition designed fordischarge fromafirearmand
also includes any primer or propellant manufactured
specifically for use in making ammunition designed
for discharge from a firearm but does not include
ammunition rendered inoperative for the purpose of
a collector’s item’.1930

Firearms owners have suggested that this definition
is overly broad as it appears to include empty cases,
with the result that a person possessing empty
cases for a firearm in respect of which they are not
licensed,'®' or who is in possession of spent or empty
cases not stored in accordance with the Firearms
Regulations,®*? could be charged with an offence.
Firearm owners have advised the Commission that
after shooting on a range, for instance, all efforts
are made to gather up spent cases and it would be
possible for a person unknowingly to pick up and
transport home with them spent cases from another
person’s firearm, which may be in a category in
respect of which the person collecting is not licensed.
Such a person would, on the face of the Act, be
committing an offence.'®3In addition, the definition
currently includes primers. While propellant may be
dangerous even when not used in a firearm, due to
its explosive properties, it has been suggested to the
Commission that spent primers in and of themselves
are not harmful.1034

Other Australian jurisdictions have adopted narrower
and more specific definitions of ‘ammunition’, and
there is some variation between the States and
Territories as to what is considered ‘ammunition’, as
follows:

e In the Firearms Act 1977 (SA), ‘ammunition’ is
defined as ‘ammunition suitable for use in a
firearm and includes primers and propellant’.'®3

1027 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 5, Submission from Hon Rick Mazza MLC, 4 December 2014, 2.
1028 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014; Submission from Hon Rick Mazza MLC, 4 December 2014, 2.

1029 Firearms Amendment Regulations 2015.
1030 Firearms Act 1973 (WA), s 4.

1031 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 6; submission from Animal Pest Management Services, 5.

1032 Submission from Hon Rick Mazza MLC, 4 December 2014, 2.

1033 Section 19(1)(c) of the Firearms Act 1973 (WA) provides it is an offence to possess any firearm or ammunition without a licence or permit which permits such possession.

1034 Discussion with Ron Bryant, 15 December 2014.
1035 Firearms Act 1977 (SA), s 5(1).
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e The Weapons Act 1990 (Qld) adopts the definition The Commission understands that it is not uncommon
of ammunition used in the Explosives Act 1999 for firearms owners to reuse empty cases (where this

(Qld), which ‘includes bomb, grenades, rockets, is possible) to make new ammunition, but notes that
mines, projectiles and other similar devices and in any event while a case is empty, it is not capable of
all types of cartridges (including blanks) used in causing any harm. The Commission notes that other
firearms’.1036 jurisdictions have addressed this in their definitions

of ammunition by specifying that it is only cartridge
cases which are fitted with a primer and a projectile
that are defined as ‘ammunition’.

e TheFirearmsAct 1996 (NSW), defines‘ammunition’
to include any article consisting of a cartridge
case fitted with a primer and a projectile, any
article consisting of a cartridge case fitted with

a primer and containing a propelling charge Proposal 30:

and a projectile, blank cartridges, airgun pellets,

training cartridges or gas cartridges, or any other that the definition of ‘ammunition’ in the
article prescribed by the regulations.o%’ Firearms Act 1973 (WA) be amended so as to

specifically exclude:
* |n the Firearms Act (NT), ‘ammunition’ is defined P y

as an article consisting of a cartridge case fitted e empty cases that are not able to be reused;
with a primer and a projectile other than an inert and/or

round, an article consisting of a cartridge case
fitted with a primer and containing a propelling
charge and a projectile, a blank cartridge, air
gun pellet, training cartridge or gas cartridge,
a paintball pellet, or an article prescribed by
regulation.'03

e The Firearms Act 1996 (ACT) provides that
‘ammunition’ includes a cartridge case fitted
with a primer and projectile; a cartridge case
fitted with a primer that contains a propelling
charge and projectile; blank cartridges, airgun
pellets, training cartridges or gas cartridges; and
anything else prescribed by regulation, but does
not include a paintball or something prescribed
by regulation not to be ammunition.'03®

e The Firearms Act 1996 (Vic) defines ‘cartridge
ammunition’ as ammunition having a bullet or
other projectile and a priming device fixed to or
enclosed in a cartridge case which is composed
wholly or partly of material other than paper.'©4°

e spent primers when they are not fitted into
a case.

1036 Weapons Act 1990 (Qld), Schedule 2, citing the Explosives Act 1999 (Qld), Schedule 2.
1037 Firearms Act 1996 (NSW), s 4(1).

1038 Firearms Act (NT), 3(1).

1039 Firearms Act 1996 (ACT), Schedule 4.

1040 Firearms Act 1996 (Vic), s 3(1).
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12.1 Heirloom firearms

Some firearms owners have proposed an additional
licence category for inheritance or heirloom
firearms'®' to allow people to possess firearms
inherited from a family member, which may not
be ‘antique mechanism firearms’. This is one of the
situationsin respect of which the Firearms Act contains
no appropriate licence category, and the inheritance
of a firearm is not included as a genuine reason in
section 11A(2) of the Act. It has been submitted that
the inability of a person to possess a firearm which
they have inherited from a loved one causes distress
and hurt.'042

Under the Act an unlicensed person who inherits
a firearm may render the firearm inoperable, and
then possess it legally. Alternatively, it would in
theory be possible to obtain a Collector’s Licence
and to possess such firearms in accordance with that
licence. The Firearms Act provides that a firearm can
form part of a genuine firearm collection only if, in
the Police Commissioner’s opinion, it has significant
commemorative, historical, thematic, or heirloom
value.'®® Relevantly, it also specifically provides that
the fact that there is only one firearm in a collection
does not prevent it from being a genuine firearm
collection.’®* In considering whether a firearm has
significant heirloom value to a particular person, the
Commissioner must take into account any special
significance that the firearm has because it was
owned or possessed by a direct or indirect member
of that person’s family.'%* In addition, in considering
whether it would be appropriate for a person to
obtain, or continue to hold, a Firearm Collector’s
Licence, the Commissioner may take into account any
information provided about that person by a person
or body designated under the Act as an accredited
society of collectors.!04¢

However, there are some restrictions on the kinds of
firearms that may form part of a collection; the Act
provides that a handgun manufactured after 1946

can only form part of a genuine firearm collection
if it is owned by a person who is, in the Police
Commissioner’s opinion, a student of arms,'** and
if the handgun is within the scope of that person’s
interest as a student of arms.'® This requirement
would pose difficulties for a person who wishes to
possess a post-1946 handgun that belonged to a
deceased relative, if that person does not have an
interest in the study, preservation, and collection of
firearms more broadly.

Western Australia and South Australia are the only
two jurisdictions which do not make special provision
for heirloom firearms. It has been suggested that
the lack of an ‘heirloom’ or ‘inheritance’ category
has negative consequences; in particular it is posited
by some stakeholders that a ‘significant number of
unlicensed firearms are due to the demise of the
owner and a failure by beneficiaries who wish to
retain the firearm for sentimental reasons but may
not meet the onerous conditions for a club or open
licence'.'0%

Specific provision for ‘heirloom’ firearms is made
in the Australian Capital Territory, the Northern
Territory, New South Wales, Queensland, Victoria
and Tasmania. However, each of these jurisdictions
requires that firearms possessed as an heirloom
must be rendered permanently inoperable.”® It is
difficult to see any advantage to Western Australia of
adopting this system, given that in Western Australia
a person who inherits an heirloom firearm could have
a firearm rendered inoperable in any event and then
possess it without any need for a licence under the
Firearms Act.

Issues relating to inoperable firearms, including the
questions whether it is appropriate to continue to
exclude them from the definition of ‘firearm’ in the
Firearms Act, are discussed at paragraph 7.7 of this
Discussion Paper.

1041 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3, Submission from Roy Alexander & Sons, provided 8

September 2014, 4.
1042 Submission from Roy Alexander & Sons, provided 8 September 2014, 4.
1043 Firearms Act 1973 (WA), s 15(1).
1044 Firearms Act 1973 (WA), s 15(2).
1045 Firearms Act 1973 (WA), s 15(8).
1046 Firearms Act 1973 (WA), s 15(9).

1047 ‘Student of arms’ is defined in section 15(4) of the Firearms Act 1973 (WA) as ‘a person who can be shown to have a prolonged and genuine interest in the study, preservation, or

collection of firearms'.
1048 Firearms Act 1973 (WA), s 15(3).
1049 Submission by Hon Rick Mazza MLC, 4 December 2014, 3.

1050 See Firearms Act 1996 (ACT), s 68(b)(i) and (ii); Firearms Regulations (NT), r 20; Firearms Regulations 2006 (NSW), r 50(5); Weapons Act 1990 (Qld), s 76; Firearms Act 1996 (Vic),

s 26(b) and Schedule 2, Item 6; and Firearms Act 1996 (Tas), s 47(2).
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Proposal 31:

¢ that heirloom licences not be adopted in
Western Australia.

12.2 Warehousemen

Currently, the Firearms Act does not contain a
specific licence category for warehousemen. Instead,
it excludes from the Act’s licensing requirements ‘a
person who is an approved commercial carrier or
approved warehouseman, or by the servant of any
such person, who in the ordinary course of his trade
or business as an approved commercial carrier or
approved warehouseman, carries (not by means of
a bicycle or motor cycle, unless otherwise approved)
or stores a firearm or ammunition for another
person.'®! Such approvals are in the grant of the
Police Commissioner, either in addition to or instead
of any other licence granted under the Act.

The 2008 Police Review recommended that the Act be
amended to create two new licences for ‘Commercial
Carrier’ and ‘Warehouseman’ and that the Firearms
Regulations also be amended to prescribe the
manner in which these firearms are to be carried,
stored and secured.">>The report of the review noted
that a ‘Commercial Carrier’ is a person who in the
normal course of his or her business transports/carries
firearms to and fro, on behalf of other people and
a 'Warehouseman’ is a person who stores firearms
on behalf of other people, and that section 8(1)(g)
of the Firearms Act exempts these persons from the
licensing requirements of the Act provided that they
have been ‘approved’ by the Police Commissioner.

The 2008 Police Review concluded that it was
‘considered necessary for persons who perform these
functions to be licensed’ and that it was ‘felt that by
creating a licensing regime for these persons that
they could be better managed’, such as by mandating
standards on the carriage and storage of firearms
and requiring these businesses to submit returns,
as is the case with firearms dealers, repairers and
manufacturers.'%>* However, no amendments were
made to the Act to implement this change. Western
Australia Police has recently reiterated its support for
this proposal.'o>

1051 Firearms Act 1973 (WA), s 8(1)(g).
1052 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 24.

1053 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 23-24.

In addition, firearms owners have also proposed
a licence category for dealers and club armourers,
with automatic endorsement to warehouse firearms
attaching to these licence categories, as currently
an application must be made in addition to the
application for the dealer’s licence.'®>The addition of
a new category of licence for club dealers and club
armourers, on the basis proposed, would enable
dealers and shooting clubs to hold firearms on
behalf of other licensees, without having to seek an
additional approval. Firearms owners have advised
that if they are going away on holiday and don't wish
to leave their firearms at home, it is often difficult to
find places to store them, and have proposed that it
would be safer to be able to store them at shooting
clubs.1056

As noted previously, although provision is made for
storage by Western Australia Police in practice this
will only happen in extreme circumstances.

Given that warehousemen may hold many firearms,
it would seem appropriate that they possess a licence
and be required to meet the strict requirements of
the Firearms Act which must be met by others who
possess firearms. Further, warehousemen are not
required to provide monthly returns, as are holders
of Dealer’s Licences. In addition, it appears logical
to allow firearm dealers and approved clubs to store
firearms.

The Commission also understands that some dealers
may have multiple firearms in storage in situations
where they are unable to contact the owner. They
are unable to sell these firearms in the absence of
a contractual entitlement to do so, and are also not
authorised to surrender them to Western Australia
Police.

In addition, regarding approved commercial
carriers, the Commission has been advised of recent
administrative changes to the ways in which such
carriers must operate. The Commission understands
that approved commercial carriers are now expected
to carry proof of approval and must provide particular
information to Western Australia Police by way of
written submissions. The Commission understands
that the introduction of these requirements (which
are not included in the Firearms Act or Firearms
Regulations) has caused concern among some
commercial carriers,'®” and invites comment on this
below.

1054 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 32.
1055 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3.

1056 Phone conversation with Mr Ron Bryant, 3 October 2014.
1057 Meeting with Hon Rick Mazza MLC, 18 June 2015.
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Proposal 32:

that the Firearms Act 1973 (WA) be amended to
provide:

e for new licence categories for commercial
carriers and warehousemen; and

e that Firearm Dealer’s licences automatically
include the ability to warehouse firearms.

Question 27:

e Should Approved Clubs be automatically
approved to warehouse firearms?

e Do you have any comment on the
requirements under which approved
commercial carriers operate in Western
Australia?

e Should a party that is entitled to store
firearms on behalf of third parties be
permitted to deliver an uncollected firearm
to Western Australia Police after aset period,
with Western Australia Police being able to
destroy it after certain required steps are
taken to notify the firearm owner?

12.3 Collector’s Licences

The Firearms Act provides that a firearm can
form part of a genuine firearm collection if, in the
Police Commissioner’s opinion, it ‘has significant
commemorative, historical, thematic, or heirloom
value''%%® A genuine firearm collection need not
include multiple firearms; it can be limited to one
firearm provided the firearm in question meets these
criteria.'o®

As part of the 2002 National Handgun Agreement,
the Council of Australian Governments agreed that in
order to be licensed as a genuine collector a person
must:

e belong to an accredited historical collectors’
society;

¢ have his or her licence application endorsed by
that society;

1058 Firearms Act 1973 (WA), s 15(1).
1059 Firearms Act 1973 (WA), s 15(2).

e comply with strict storage requirements;

e display a commitment as a ‘student of arms’' to
collect or retain post-1946 handguns; and

e deactivate handguns which are prohibited for
sports shooting purposes.’©°

The sections of the Firearms Act relating to collections
were amended in 2004.

As regards handguns manufactured after 1946, the
Firearms Act now provides that these can only form
part of a genuine collection if they are owned by a
person who is, in the Police Commissioner’s opinion, a
student of arms and if the firearm is within the scope
of the person’s interest as a student of arms.' The
Act defines a ‘student of arms’ as a person ‘who can
be shown to have a prolonged and genuine interest in
the study, preservation, or collection of firearms’.'%62

It should be noted that the 1996 National Firearms
Agreement went further than this, resolving
that ‘firearms in a collection which have been
manufactured after 1 January 1946 must be rendered
inoperable’,'°®3 although whether the firearms were
to be temporarily or permanently inoperable was
not specified. In any event, this approach is not
followed in Western Australia. Of the jurisdictions
that do require some kinds of firearms in collections
to be rendered inoperable (either temporarily or
permanently), approaches vary:

e |In Tasmania®®* and in New South Wales,'0%5
firearms in a collection which have been
manufactured after 1 January 1900 must be
temporarily rendered inoperable, with the
exception of Category D firearms which must be
rendered permanently inoperable.

e In Victoria, all firearms in a collection must be
rendered temporarily inoperable (by removal
of the bolt or firing pin or the application of an
appropriate trigger lock or barrel lock), other
than firearms of Category D and E, which must
be rendered permanently inoperable.'%¢¢

* In the Australian Capital Territory, all firearms in
a collection which are manufactured on or after
1 January 1900, or which are prohibited pistols,
must be rendered temporarily incapable of being
fired and any Category C or Category D firearms
must be rendered permanently inoperable.'®’

1060 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated 1051
Resolutions, 3, accessed at https://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/2002%20National%20Handgun%20Agreement.pdf.

1061 Firearms Act 1973 (WA), s 15(3).
1062 Firearms Act 1973 (WA), s 15(4).

1063 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 5, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.
1064 Firearms Act 1996 (Tas), ss 47(1)(a) and (b).

1065 Firearms Act 1996 (NSW), s 20(a) and (b). In addition, in New South Wales, a ‘prohibited pistol’ (as defined in section 4C of the Act) which is kept in a collection must also be

rendered temporarily inoperable.
1066 Firearms Act 1996 (Vic), Schedule 2, cl 5(7), 5(5) and 5(6).

1067 Firearms Act 1996 (ACT), ss 76(a) and (d). See also Firearms Regulation 2008 (ACT), r 27.
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¢ In Queensland, collectors may possess Category
D, M or R firearms only if they are rendered
permanently inoperable; firearms of Categories
A, B or C which were manufactured on or after
1 January 1901 must be rendered temporarily
inoperable and Category H firearms must be
rendered temporarily inoperable.%68

In Western Australia, by contrast, firearms in
a collection are not required to be rendered
inoperable; indeed firearms that have been rendered
inoperable are no longer classed as ‘firearms’ under
the Firearms Act. Firearms in a collection must be
stored in accordance with the standard requirements
that apply to all firearms,'°®® and Category D firearms
cannot be possessed as part of a collection under a
Collector’s Licence.'0”°

As noted above, a Collector's Licence allows the
holder to possess the firearm named in the licence,
but not to carry or use it."””! Some firearms owners
suggest that collectors ought to be able to shoot their
firearms on limited occasions,'”2 or, more generally,
that collectors should be able to ‘try out’ their firearms
(particularly those that use black powder only), or to
hunt with older, muzzle-loading firearms.'””* Some
collectors also query why licences are required to
possess collectible firearms in any event.

Some jurisdictions make provision for the limited use
of collectors’ firearms. In Victoria, it is possible for
holders of collector’s licences to be granted permits
to carry or use any category A, B or C longarm or
general category handgun firearms held under the
licence at a commemorative or historical event which
is approved by the Chief Commissioner, sponsored
by an approved organisation of firearms collectors,
and held at an approved range."”’*Equivalent permits
can also be issued to approved firearms collectors
clubs 1975

The Western Australian legislation does not contain
such specific provisions. While section 21 of the
Firearms Act allows for the addition of restrictions,
limitations and conditions on existing licences,’®
there appears to be some confusion as to the ability of
a licence holder to seek, and be granted, a temporary
amendment to the terms of his or her Collector’s
Licence to allow a firearm'’s use for commemorative
or historical events.

1068 Weapons Act 1990 (Qld),ss 77(1)(a)(i), 77(1)(b) and 77(1)(c)(i) and (ii).
1069 Firearms Regulations 1974 (WA), Schedule 4.

1070 Firearms Regulations 1974 (WA), r 6A(3).

1071 Firearms Act 1973 (WA), s 16(1)(b).

Question 28:

Should the Firearms Act 1973 (WA) be amended
to provide that:

e firearms held under a Collector’s Licence
may also be carried and used, and if so,
under what circumstances; and

e firearms in a collection which have been
manufactured after 1 January 1946 must
be rendered (temporarily or permanently)
inoperable in accordance with such
specifications as may be approved by the
Police Commissioner?

12.4 Corporate Licences

Section 16(1)(c) of the Firearms Act provides that the
Police Commissioner may grant a firearm licence to
a Corporate Licensee, which permits the Licensee to
hold the firearm and to permit any employee to carry
and use the firearm.'””” Corporate Licences may be
issued to banks, financial institutions, government
departments, state instrumentalities, or other
organisations approved by the Commissioner.'o’
Employees of an entity which holds a Corporate
Licence may carry and use the firearm either on the
premises of the Licensee or in the course of carrying
out a function approved by the Commissioner and
authorised by the Licensee.'”” Such employees may
therefore carry and use a firearm without holding any
individual licence and are not required to undergo
the Act’s application process.

Particular restrictions and requirements attach to
Corporate Licence holders and to their employees, as
follows:

¢ The use and carriage of a firearm by an employee
of the holder of a Corporate Licence is subject
to terms, restrictions, limitation and conditions
applicable to that licence.'%8

e The Firearms Act provides that the holder of a
Corporate Licence must compile, maintain and
furnish records in such manner as is prescribed
and must produce such records for inspection by
any member of the Western Australia Police on
his or her request.'%'

1072 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 3.

1073 Conversation with Dr Leo Laden, 16 December 2014.
1074 Firearms Act 1996 (Vic), s 58.

1075 Firearms Act 1996 (Vic), s 58AAA.

1076 Firearms Act 1973 s 21(1).

(

(WA),
1077 Firearms Act 1973 (WA) s 16(2).
1078 Firearms Act 1973 (WA) s 16(1)(c).
1079 Firearms Act 1973 (WA) s 16(1)(c)(i)-(ii).
1080 Firearms Act 1973 (WA) s 16(1)(c)(i)-(ii).
1081 Firearms Act 1973 (WA) s 31(2). Thi
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e The Firearms Regulations specify that the holder
of a Corporate Licence must, in a permanent
and legible manner, maintain a record in a
form approved by the Commissioner showing
particulars of the firearms and ammunition in
the possession of each employee at any time, the
name and place of residence of the employees
in such possession, and, where the firearm is
carried elsewhere than on the premises of the
organisation, the purposes and places where the
employee is authorised by the organisation to
carry the firearm.1082

Nevertheless, specific concerns have been expressed
about the operation of Corporate Licences; these are
discussed below.

At a national level, the matter of access to firearms
on the part of security guards in particular has been
of some concern in the wake of the Sydney Siege. As
discussed in Annexure 1, the joint Commonwealth-
New South Wales review of the siege notes that
the gunman had never been issued with a firearms
licence but had previously held a security licence
under the Security (Protection) Industry Act 1985
(NSW). Under the terms of that Act, licensed security
guards could, provided they completed weapons
training, carry a pistol in the course of their duties
under their employer’s licence without obtaining
an individual firearms licence,® although any pistol
carried for work purposes would have ‘been required
to be returned for safekeeping at the completion
of each shift'.'8* Subsequently however, on 1 July
1997 the Firearms (General) Regulation 1997 (NSW)
commenced under the new Firearms Act 1996 (NSW)
and from that date licensed security guards in New
South Wales could no longer carry firearms under
their employer’s licence.'®® From July 1998, new
legislation applicable to the security industry also
came into effect: the Security (Protection) Industry
Act 1985 (NSW) was repealed and replaced by the
Security Industry Act 1997 (NSW), which requires
security guards to hold their own firearms licences.'%8¢

1082 Firearms Regulations 1974 (WA) r 18(1)(a).

Within Western Australia, the Firearms Act provides
that a Corporate Licence authorises an organisation
for which a security agent’s licence is held under the
Security and Related Activities (Control) Act 1996
(WA) to permit an employee to possess a firearm or
ammunition to the extent only that the employee
is authorised to do so by a security officer’s licence
endorsed under section 24,8’ or a permitissued under
section 25,988 of the Security and Related Activities
(Control) Act 1996 (WA).'% These endorsements may
be cancelled,'* and decisions to refuse to grant an
endorsement,'®' or to cancel an endorsement,'*2 are
reviewable by the SAT. A security officer’s licence is
not to be issued unless the licensing officer is satisfied
that, among other things, ‘the applicant is of good
character and is a fit and proper person to hold a
licence’'®* There is, then, an extra layer of oversight
in relation to security officers, who do not have
automatic access to firearms simply because their
employer holds a Corporate Licence.

However, some queries have been raised as to the
operation of Corporate Licences more generally. The
2013 Annual Report of the SAT reiterated a matter
aired in the 2011-12 Annual Report,'®* noting that
‘concern ... has been expressed in the SAT as to the
level of control in provisions relating to the issue of a
firearm to a corporate entity. There appears to be a
lack of capacity for the licensing authority to monitor
persons to whom possession of a firearm licensed to
a corporate entity might be given. There has been no
further development in addressing this concern."%%

Upon further enquiry, the SAT has advised that it
appears the Police Commissioner has put in place an
informal arrangement whereby a Corporate Licensee
would submit names of employees who might be
given access to a firearm to the Commissioner for
consideration. This is referred to as a Nominated
Persons Authorisation. The SAT advises further
that a person who is aggrieved by a decision of the
Police Commissioner pursuant to this arrangement
can purportedly seek a review of the decision from
the SAT.

1083 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—New South Wales
Review, January 2015, 45, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1084 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—New South Wales
Review, January 2015, 45-46, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1085 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—New South Wales
Review, January 2015, 46, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1086 Security Industry Act 1997 (NSW), s 11(1)(f) provides that a class 1F licence under that Act authorises the licensee to patrol, protect or guard approved classes of property while
armed (but only under the authority of a licence or permit to use or possess firearms under the Firearms Act 1996 (NSW)). Section 23AA(1) of the Security Industry Act 1997
(NSW) provides further that it is a condition of every class 1F licence that the licensee must not carry on the security activity authorised by the licence unless the licensee is
authorised by a licence or permit under the Firearms Act 1996 (NSW) to possess or use a firearm.

1087 Security and Related Activities (Control) Act 1996 (WA), s 24(1) provides that a security officer’s licence may be endorsed by a licensing officer to authorise the security officer to
be in possession of a firearm while engaged in one or more of the escort of money or articles of value; or any other prescribed activity, but not otherwise.

1088 Security and Related Activities (Control) Act 1996 (WA), s 25(1) provides that a licensing officer may on application issue a permit to a security officer authorising that officer to
be in possession of a firearm for a specified period at a specified place while guarding or protecting money or articles of value otherwise than during an escort. Section 25(1a)
provides that a permit under this section may be issued only to a security officer whose licence is endorsed under section 24.

1089 Firearms Act 1973 (WA) s 16A.

1090 Security and Related Activities (Control) Act 1996 (WA), s 68.
1091 Security and Related Activities (Control) Act 1996 (WA), s 72(2)(a).
1092 Security and Related Activities (Control) Act 1996 (WA), s 72(2)(e).
1093 Security and Related Activities (Control) Act 1996 (WA), s 52(1)(c).
1094 State Administrative Tribunal Annual Report 2011-2012, 20.

1095 State Administrative Tribunal Annual Report 2012-2013, 19.
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The SAT provided this list of questions arising from
the above arrangement:

1. What independent oversight or control is in place
to oversee the grant of access by employees to a
Corporate Licence?

2. What are the terms and conditions upon which an
employee is granted access to a Corporate License
and should those terms be informal (as seems to
be the case with the informal arrangement), or
should the terms be contained in a statute or
regulation?

3. Are decisions made by the Police Commissioner
pursuant to the informal arrangement, subject to
the appeal-rights pursuant to section 22 of the
Firearms Act and, if not, what recourse is available
to an aggrieved person or Corporate Licensee?

4. Can a person who is aggrieved by the decision of
the Police Commissioner pursuant to the informal
arrangement seek a review of the decision from
the SAT? In other words, is the decision pursuant
to the Arrangement a ‘decision’ for purposes of
section 22 of the Firearms Act and is the person a
‘person aggrieved’ for the purposes of section 22
of the Firearms Act?

The SAT emphasised that it had not been called upon
to determine a dispute pursuant to this arrangement;
nor had it sighted the arrangement or the
instrument that contains the detail of the informal
arrangement.'”® The role of the SAT is discussed at
paragraph 17.1.1.

The administration of Corporate Licences also poses
other problems. As the Auditor General's office
noted in 2013, ‘details of nominated persons who
have access to firearms under a corporate licence
but do not require an individual firearms licence are
maintained in a spread sheet completely separate to
the firearms register. There is a risk to the integrity of
the information due to the possibility of unauthorised
access, and there are no audit trails or history of
changes. Data could also be lost due to human
error'.10%

It also appears to the Commission that there is a risk
that a person who has access to a firearm held under a
Corporate Licence may not have easily available proof
of entitlement so as to avoid arrest by an arresting
officer who may not be aware that the person is an
employee of a Corporate Licensee.

Western Australia Police advises that although there is
no legislation requiring companies to provide a list of
personnel who use firearms held under a Corporate
Licence, most companies agree to this procedure.
Since late 2012, Licensing Services has been collating
employee details when provided by employers and
completing a security/probity check. Once probity
has been completed, where appropriate, a letter of
approval is provided to the employer and employee.?%®

There are currently 597 active Corporate Licences
in Western Australia.'®® These can be classified as
follows:

e Corporate Licences

(such as security firms): 356 licences
e Firearm Dealers 197 licences
e Firearm Manufacturers 29 licences
e Firearm Repairers 15 licences

There are now 3,400 ‘'Nominated Persons’ in Western
Australia, who are registered with Licensing Services
to carry firearms in the course of their work. It is
estimated that 1,500 to 2,000 other persons carry
firearms in the course of their work but are not
registered, as this is a voluntary process. The database
is updated manually by Licensing Services staff.'0

Western Australia Police advises that records are not
currently available to operational police outside of
office hours and that the current firearm registry
cannot record and collate these records. However,
Western Australia Police advises that, with the
implementation of the new Licensing and Registration
system, records of approval will be available through
warnings placed on IMS enabling all police officers to
have access."”

Western Australia Police has advised that it would
support:

e an amendment to section 16(1)(c) of the Firearms
Act to include the registration of nominated
persons during the course of employment as a
requirement;

e a provision that would enable the Police
Commissioner to prohibit a person from having
access to firearms held on a Corporate Licence
(whether as a specific provision in relation to
Corporate Licences or as part of a broader scheme
of firearms prohibitions orders);

e the inclusion of the Nominated Persons
application and authorisation form in Schedule 1
of the Firearms Regulations."%

1096 State Administrative Tribunal, Comments to Law Reform Commission of Western Australia, 14 October 2014.
1097 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11.

pdf, 16.

1098 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police,
1099 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police,
1100 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police,
1101 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police,
1102 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police,
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In contrast to Western Australia, some jurisdictions do
not provide for Corporate Licences. For instance, in
Tasmania there is no such licence category."Instead,
where a person’s workplace requires him or her to
have access to firearms for a work-related purpose,
that purpose is assessed as a ‘genuine reason’ and
supporting evidence is required."%

It is of concern that there is currently no formal
mechanism to regulate the possession and use of
firearms by employees of corporations that hold
a Corporate Licence, and that the details of these
people are not included on the register with persons
who hold individual licences.

Proposal 33:

that the Firearms Act 1973 (WA) be amended to
provide that:

e a new category of licence/approval be
established for individuals wishing to use
firearms under a Corporate Licence;

e the requirements that must be satisfied
before such a licence/approval is obtained
include that the Police Commissioner is
satisfied that the person is a fit and proper
person;

e the licence/approval relate to particular
firearms or categories of firearms that
are the subject of one or more specified
Corporate Licences;

e an individual may not access firearms
held under a Corporate Licence unless the
individual has obtained a licence/approval
within that new category;

e prescribed details of an individual holding
such a licence/approval be included on the
firearms register together with the details
of the relevant Corporate Licence holder;

e the Police Commissioner’s decisions made
regarding the new proposed category of
individual licence/approval constitute a
‘decision’ for the purposes of section 22 of
the Firearms Act 1973 (WA) and therefore be
subject to review by the State Administrative
Tribunal; and

e terms and conditions on the use of firearms
under Corporate Licences be included in the
Firearms Regulations 1974 (WA).

1103 Correspondence from Hon MT Hidding MP, Tasmanian Minister for Police, 16 June 2015,
1104 Email from Ms Kathy Bennet, Inspector, Firearms and State Community Policing Services,

1105 Meeting with Hon Rick Mazza MLC, 18 June 2015.

1106 Firearms Act 1973 (WA), s 16(1)(e).

1107 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 24.
1108 Firearms Act 1973 (WA), s 16(1)(e).

1109 Firearms Act 1973 (WA), s 16(1)(d).

1110 Firearms Act 1973 (WA), s 16(1)(f).

In addition, the Commission has been advised that
the informal Nominated Persons Authorisation
requirement used in respect of Corporate Licences
has been extended to the holders of Dealer’s Licences.
105 It should be noted that persons holding a Dealer’s
Licence are already subject to additional oversight, as
discussed at paragraph 14.11 below.

Question 29:

e Do you have any comment on the use of
the Nominated Persons Authorisation with
respect to Dealer’s Licences?

12.5 Repairer’s Licences

The Firearms Act also provides for Repairer’s
Licences."% The 2008 Western Australia Police Review
of the Act noted that the relevant provisions cause
some problems. This is because the Act ‘implies that
any employee who is employed by a firm that runs a
firearm repairer’s business must be licensed, as they
cannot work under the auspices of the employer’s
licence'"” The implication lies in the fact that the
Act provides that a Repairer’s Licence: ‘entitles the
holder to:

(i) repair firearms belonging to persons who are
authorised by this Act or any other law to possess
them; and

(ii) possess ammunition for those firearms,

on the premises named and identified in that licence,
and authorises the holder or an employee or partner
of the holder to have in his possession, and to carry in
the ordinary course of the business of that repairer,
any such firearm or ammunition and to use any such

firearm or ammunition for the purpose of testing
it'_1108

That is, while employees of the holder of a Repairer’s
Licence may carry or use a firearm or ammunition
in the course of the holder’s business, the Act does
not specifically authorise these employees to repair
firearms. Similar provision is made for employees of
the holder of a Dealer’s Licence'® or Manufacturer’s
Licence:"""%they may carry firearms or ammunition in
the course of the holder’s business, and may use a
firearm for the purpose of testing it, but they are not
specifically empowered to deal in or manufacture
firearms.

4.
Tasmania, 28 July 2015.
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An apprentice also faces difficulties seeking to
become licensed, given that a person under the age
of 18 cannot be granted a licence or permit under the
Firearms Act.""" The 2008 Police Review noted that
‘an apprentice cannot obviously pass a proficiency
test to be granted a Repairer’s Licence until they
learn the trade; and they cannot learn the trade
because legislation will not allow them to work in
the trade until they obtain a licence’."""2 The review
recommended that the Firearms Act be amended
to allow apprentices/trainees to be exempted from
having to obtain a licence and be allowed to do
their apprenticeship under the business licence of
the manufacturer or repairer.® Western Australia
Police has recently reiterated its support for such an
amendment.'™

The 2008 Police Review also recommended that
section 31(2) of the Firearms Act be amended to allow
licensed repairers working for one business/company
to have their records submitted on one form under
the business name in order to clarify that these
returns need not be submitted separately by each
individual repairer.”’> No amendments have been
made to implement these recommendations. Again,
Western Australia Police has recently expressed its
support for such an amendment."'®

The Commission considers that it is appropriate
to broadly align the requirements of the Act in
relation to employees who seek to access firearms
as part of their duties that are subject to not only
Corporate Licences but also Repairer’s, Dealer’s and
Manufacturer’s Licences. In its view it is appropriate
for a formal licence/approval to be required for any
individual in this category before the person may
access a firearm in the course of their employment,
that he or she should, as a minimum, be required
to satisfy a ‘fit and proper person’ test and that the
details of that person be maintained on the firearms
register.

1111 Firearms Act 1973 (WA), s 10.

1112 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 24.
1113 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 24.

Proposal 34:

that the Firearms Act 1973 (WA) be amended to
provide that:

a new category of licence/approval be
established for individuals wishing to use
firearms under a Repairer’s Licence, Dealer’s
Licence or a Manufacturer’s Licence;

the requirements that must be satisfied
before such a licence/approval is obtained
include that the Police Commissioner is
satisfied that the person is a fit and proper
person;

the licence/approval relate to one or more
specified Repairer’s Licence, Dealer’s Licence
or Manufacturer’s Licence;

an apprentice over a prescribed age,
such as 16 years, is eligible to apply for an
individual licence/approval in connection
with a Repairer’s Licence or Manufacturer’s
Licence;

an individual may not access firearms held
under a Repairer’s Licence, Dealer’s Licence
or Manufacturer’s Licence unless the
individual has obtained a licence/approval
within that new category;

prescribed details of an individual holding
such a licence/approval be included on the
firearms register together with the details
of the relevant Repairer’s Licence, Dealer’s
Licence or Manufacturer’s Licence holder;

the Police Commissioner’s decisions made
regarding the new proposed category of
individual licence/approval constitute a
‘decision’ for the purposes of section 22 of
the Firearms Act 1973 (WA) and therefore be
subject to review by the State Administrative
Tribunal; and

licensed repairers working for one business/
company may have their records submitted
on one form under the business name in
order to clarify that these returns need not
be submitted separately by each individual
repairer.

1114 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 25.

1115 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 25.

1116 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 25.
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12.6 Theatrical licences

The 2008 Police Review recommended that the Act
should be amended to create a licence known as a
‘theatrical licence’” This recommendation was
made on the basis that there was ‘a need for WA
to have a specific licence that allows a company/
business to operate in the area of film, TV and stage
productions’.'8

This would be consistent with the 1996 National
Firearms Agreement; in the section of the Agreement
that discusses the ’‘genuine reason’ requirement,
one of the reasons included was ‘persons having
other limited purposes authorised by legislation or
Ministerial approval in writing (for example, firearms
used in film production)'.'® Western Australia has
not legislated to create such a licence, and the 2008
Police Review noted that, to overcome the lack of a
theatrical licence, "WA has been issuing a Corporate
Licence to the company/business operating in this
field, with strict conditions (note: this is not a big
industry in WA and as such, WA has been able to
make do by issuing a Corporate Licence for these type
of businesses to operate)'.''?° In recommending that a
theatrical licence be included in the Firearms Act, the
2008 Police Review stated:

It must be noted that WA legislation absolutely
prohibits the possession and use of military-type
weapons by any person. Therefore, if a ‘theatrical
licence' is to be implemented, this aspect of the
legislation would have to be taken into account
when considering the specifics of a ‘theatrical
licence'. The Firearms Act also contains an offence
provision whereby a person commits an offence
if they point a firearm at another person without
lawful excuse; this would need to be addressed if
functional firearms were to be used for theatrical
purposes.'!

Thereview noted that47.9 per cent of the stakeholders
who had responded to the Western Australia Police
discussion and issues paper had answered ‘yes’ to the
question whether firearm licences should be required
for theatrical and film purposes, 38.1 per cent had
answered 'no’, and 14 per cent were undecided."??

1117 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 25.
1118 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 25.

New South Wales,""> the Australian Capital Territory,
124 the Northern Territory,"?> Queensland"?® and
Victoria"?” all make some provision for the use of
firearms in theatrical performances.

Proposal 35:

e thatthe Firearms Act 1973 (WA) be amended
to provide for a new category of ‘theatrical
licence".

12.7 Shooting Gallery Licences and the lack
of Shooting Range Licences

The Firearms Act exempts customers of shooting
galleries'?® and approved shooting ranges'?® from its
licensing requirements. That is, a person may attend
at either a shooting gallery or an approved range and
may handle and use a firearm or ammunition without
holding a licence under the Act.

While the Firearms Act does provide for the grant
of Shooting Gallery Licences,'* it does not require
that licences be obtained by persons seeking to run a
shooting range. Instead, the Act refers to such ranges
as being ‘approved".'*' Approvals are granted by the
Police Commissioner, whose discretion to do so is
set out in section 11 of the Act and conditioned by
requirements including the ‘fit and proper person’
requirement.'

12.7.1 Shooting Gallery Licences

A shooting gallery is a facility, usually present at
fairgrounds or agricultural shows, which allows for
participants to shoot restricted types of firearms.
In addition to customers, the Firearms Act provides
that no licence is required by a person who, as an
employee or partner of the holder of a licence to
conduct a shooting gallery, handles or uses a firearm
or ammunition at the shooting gallery in accordance
with the conditions, restrictions and limitations, if
any, specified in the licence relating to that shooting
gallery.® The restrictions attached to shooting
galleries are set out in the Firearms Regulations,

1119 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 3, 4, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

1120 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 25.

1121 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 25. Emphasis in original.

1122 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 39.

1123 Firearms Regulation 2006 (NSW), r 52(1).
1124 Firearms Act 1996 (ACT), s 141(a).

1125 Firearms Act (NT), s 31(1)(d). This section provides that a permit may be granted ‘to authorise the possession or use of firearms for film, theatrical productions or other artistic

purposes’.

1126 See Weapons Act 1990 (Qld), ss 12(j) and 118(1), and Weapons Regulations 1996 (Qld), r 4(c).

1127 Firearms Act 1996 (Vic), s 92A.

1128 Firearms Act 1973 (WA), s 8(1)(l) provides that no licence is required by a person who, as an employee or partner of the holder of a licence to conduct a shooting gallery, or
as a customer of a shooting gallery being conducted pursuant to this Act, handles or uses a firearm or ammunition at that shooting gallery in accordance with the conditions,
restrictions and limitations, if any, specified in the licence relating to that shooting gallery.

1129 Firearms Act 1973 (WA), s 8(1)(m) provides that no licence is required by a person who, with the permission of the owner of the firearm on an approved range that is properly
constructed and maintained, has in his possession, handles or uses a firearm or ammunition for a firearm that is the property of, or is the property of a member of, an approved
club or other approved organisation and is held by that owner under a licence or permit granted under the Firearms Act 1973 (WA).

1130 Firearms Act 1973 (WA), s 16(1)(g)

1131 Firearms Act 1973 (WA), s 8(1)(m).

1132 Firearms Act 1973 (WA), s 11.

1133 Firearms Act 1973 (WA), s 8(1)(I).
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which provide that a firearm can be used at a shooting
gallery only:

e ifitis of not more than a .22 calibre; and

e it is either an air rifle or a rim fire firearm
chambered for ammunition that is no more highly
powered than standard long rifle ammunition."34

The Regulations also:

e provide standards for the construction of

shooting galleries;"3*

* require supervision by responsible persons'*¢and
the taking of all reasonable and proper care so as
to prevent danger from the use of firearms in the
shooting gallery;¥

e provide additional safety guidelines, including
that the proprietor and any other person having
the management or control of a shooting gallery
must not at any time cause or allow any charge to
be used in a firearm that is a greater charge than
is consistent with safety, and shall cause every
firearm, loaded or unloaded, to be pointed to
the target in the shooting gallery, and must not
allow any loaded firearm to be taken out of the
shooting gallery;"3®

e provide that no person hiring or using any firearm
in a shooting gallery shall, while the firearm is
loaded or being loaded, allow the firearm to be
pointed otherwise than towards the target in the
shooting gallery;"3

e provide that no person shall take any loaded
firearm out of a shooting gallery;"*°

e provide that no person shall wilfully, improperly,
carelessly or negligently interfere with any person
or any firearm let to any person in a shooting
gallery or with any shield, fastening or fitting
which secured or contributes to the safe use of
firearms in the gallery;"* and

e provide that any contravention of the
Regulations*? is an offence punishable by a
penalty not exceeding $1,000."%

Question 30:

e Are the restrictions imposed on shooting
galleries in the Firearms Regulations 1974
(WA) appropriate?

1134 Firearms Regulation 1974 (WA) (.
1135 Firearms Regulation 1974 (WA) (
1136 Firearms Regulation 1974 (WA), (
1137 Firearms Regulation 1974 (WA), r 15(
1138 Firearms Regulation 1974 (WA) (
1139 Firearms Regulation 1974 (WA), (
1140 Firearms Regulation 1974 (WA), (
1141 Firearms Regulation 1974 (WA), r 15(3).

1142 Other than regulation 26; see Firearms Regulations 1974 (WA), r 23(2).

1143 Firearms Regulations 1974 (WA), r 23(1).

1144 See Firearms Act 1973 (WA), s 20.

1145 Firearms Regulations 1974 (WA), Schedule 3, Division 4, cl. 8.

1146 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 30.
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12.7.2 Approved shooting ranges

A shooting range is a private facility where members
of the public pay a fee to enter and use firearms. Some
of these are club ranges, which are run by approved
shooting clubs. The range itself must be approved by
the Police Commissioner, and a Corporate Licence is
used by the operator to hold the firearms that are
endorsed for use by fee-paying attendees at the
range. In contrast to shooting galleries, shooting
ranges are not presently specifically regulated under
the Firearms Regulations. Western Australia Police
can provide an approval or can withhold approval
but on the face of the Act and Regulations there is
little ability to regulate approved ranges once this
has taken place, short of revoking an approval or an
operator’s Corporate Licence.'™**

In addition to the lack of a shooting range licence, the
Act and Regulations do not make any specifications as
to the construction and safety standards of shooting
ranges, as the Regulations do in respect of shooting
galleries. Further, attendees at shooting ranges may
access and use firearms, and are not subject to the
restrictionson calibre thatare imposed on participants
at shooting galleries. Attendees at shooting ranges
cannot shoot Category D firearms, as such firearms
can only be possessed for Commonwealth or state
government purposes.'®> However, Category H
firearms (which include handguns) can be used.

The 2008 Police Review recommended that the
Firearms Regulations be amended to include shooting
range specifications."*® The review explained as
follows:

Shooting ranges used by firearm clubs for
competitive target shooting have to be
approved by the Commissioner [Section 8 (1)(m)
of the Firearms Act]. To carry out this function,
Western Australia Police have trained range
inspectors, who inspect shooting ranges for
their safety against certain specifications. These
range specifications are derived from the Army
and other law enforcement agencies that use
shooting ranges for their practice in the use of
firearms. At the current time, Western Australia
Police uses the range specifications compiled by
Victoria Police, which is considered the foremost
national authority in the determination of range
constructions for their safety of use.
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The issue that confronts Western Australia Police
in the use of these particular specifications
is: whether Western Australia Police have a
legal case to argue that their specifications are
superior, if challenged in an appellant tribunal
hearing, to those being put forward by the
appellant. In other words, whose opinion wiill
the [State Administrative Tribunal] take notice of:
the Western Australia Police or the other expert
witness produced by the appellant?

In order to nullify any argument that might arise,
it is suggested that specifications of shooting
ranges for the various disciplines be included and
detailed in the Firearms Regulations."'"

No amendments were made to implement this
recommendation.

It should also be noted that there have been suicides,
and reported suicides, at shooting ranges. In August
2014 a man reportedly turned a gun on himself in a
Perth shooting complex, with fatal consequences,'*®
and in October that year it was reported that a man
received a self-inflicted gunshot wound to the head
at the same range,"* and subsequently died."*® The
Coroner is yet to report on these tragic incidents, and
it would therefore be premature for the Commission
to make recommendations in relation to them.

Proposal 36:

e that the Firearms Act 1973 be amended to
require that persons conducting, or wishing
to conduct, a shooting range be licensed
under the Act for this specific purpose; and

e the FirearmsRegulations 1974 (WA) prescribe
specifications for approved shooting ranges,
as they do in respect of approved shooting
galleries.

12.8 Possible exemption - court employees

The 2008 Police Review noted that the Act does
not exempt court employees from the licensing
requirements of the Act. The review noted that court
employees ‘might in the course of their employment
need to receive and hold on to firearms that might
be produced in a court-trial as an exhibit’ and

recommended that section 8(1) of the Firearms Act be
amended 'to include certain employees of the court’.
151 Others may also come into possession of firearms
in the course of their official duties in connection with
criminal investigations or court proceedings, such as
forensic officers. It may already be that under other
legislation protections exist for some such officers. A
question also arises concerning the safe handling of
such firearms and whether a court should be explicitly
empowered to require or permit that steps be taken
to temporarily disable a firearm where it considers it
to be appropriate in the interests of safety.

Question 31:

¢ Should section 8(1) of the Firearms Act 1973
(WA) be amended to include employees and
officers of a court, or any other persons,
who may have occasion to possess firearms
in the course of their official duties; and

e should a court conducting proceedings in
respect of which a firearm is a potential
exhibit be explicitly empowered to require
or permit that steps be taken to temporarily
disable the firearm where it considers it to
be appropriate in the interests of safety?

1147
1148

1149

1150

1151

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 30.

‘Western Australia Police investigate shooting death at Belmont's Lone Ranges Shooting Complex’, 9 August 2014, Perth Now, accessed at http://www.perthnow.com.au/news/
western-australia/wa-police-investigate-shooting-death-at-belmonts-lone-ranges-shooting-complex/story-fnhocxo3-1227019021664.

C. Wahlquist, ‘Man critical after shooting incident at Lone Ranges Shooting Complex in Belmont’, 16 October 2014, Perth Now, accessed at http://www.perthnow.com.au/news/
western-australia/man-critical-after-shooting-incident-at-lone-ranges-shooting-complex-in-belmont/story-fnhocxo3-1227093055401.

‘Another fatality at shooting complex’, 21 October 2014, Western Suburbs Weekly, accessed at http://westernsuburbs.inmycommunity.com.au/news-and-views/local-news/

Another-fatality-at-shooting-complex/7666258/.

Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 31.
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Concerns about developments in firearm technology
have been expressed at international, national, and
state levels in recent years. In particular, it has been
observed that the 1996 National Firearms Agreement,
which classified firearms according to particular
categories, is now nearly twenty years old.

13.1 Developments in firearm technology
and the 1996 National Firearms
Agreement

The Commission understands that law enforcement
agencies in some jurisdictions have specific concerns
about certain firearms which are captured under
a lower category (for example, Category A) that
have been identified as carrying a higher risk than
firearms captured under a higher category (for
example, Category C). Further, there are concerns
that the manufacturing of firearms, firearm parts
and accessories has developed in ways that would not
have been foreseen at the time of the 1996 National
Firearms Agreement. For instance, the intervening
years have seen the development of external stocks
which may convert general category handguns into
‘tactical looking’ firearms and the development of
straight pull forward assist bolt action systems.!’?
It has been commented that there is variation
between jurisdictions as to the categories in which
particular firearms are classified, and also that the
current categories do not consider all emerging
technologies.”™ However, there is a diversity of
views on this point; it has also been suggested
that the categories that the 1996 National Firearms
Agreement establishes remain ‘robust’ despite
emerging technologies.!>*

The joint New South Wales-Commonwealth review
of the Sydney Siege, which is discussed in Annexure
1 to this Discussion Paper, observed that, since the
1996 National Firearms Agreement, significant
technological advancements and local factors have
resulted in some variations in how jurisdictions apply
aspects of the 1996 National Firearms Agreement,
including different periods for licences and different
requirements that need to be met to own and possess
Category D firearms. The review observed that

there were areas where national consistency could
be improved to further restrict the movement of
firearms to theiillicit market, such as the accountability
of deactivation standards and agreed firearm
descriptors. The review then concluded that these
changes could be worked through at an appropriate
Ministerial forum."'>

The joint New South Wales-Commonwealth review
recommended, among other things, that the
‘Commonwealth, states and territories should simplify
the regulation of the legal firearms market through
an update of the technical elements of the National
Firearms Agreement".">¢ Similarly, a submission from
the Commonwealth Attorney General’s Department
to the recent Senate Committee Inquiry into the
ability of Australian law enforcement authorities to
eliminate gun-related violence in the community
(which is discussed at paragraph 16.2) proposed that
the technical elements of the 1996 National Firearms
Agreement be updated, including the classification of
new technology with regard to ballistic performance,
rate of fire and appearance.">”

13.2 Developments in 3D printing
technology

Particular concerns have been expressed in recent
years about the use of 3D printing technology,
originally developed for use in industrial design
and architecture, to produce firearms. On 3 May
2013, Forbes magazine reported that a high-tech
gunsmithing group, Defense Distributed, had
produced the world’s first fully 3D-printed gun,
named ‘Liberator’. Forbes reported that 15 of the
gun’s 16 functional parts were made of plastic and
that it was quick to make - its body could be printed
overnight and a new barrel printed in a few hours.""8

Later that month, the New South Wales Police
Commissioner, Mr Andrew Scipione, appeared at a
media conference and showed a video to reporters
of the ‘Liberator’ being fired. The Australian Financial
Review reported that ‘the printed gun fired bullets
with sufficient power to kill, but it also exploded in a
fashion that would have caused serious injury to the

1152 Correspondence from the Hon Wade Noonan MP, Victorian Minister for Police, 20 May 2015, 4.

1153 Correspondence from Mr Reece Kershaw, Acting Commissioner of Police, 18 February 2015, 5.

1154 Correspondence from the Hon Tony Piccolo MP, Minister for Police, South Australia, 5 March 2015, 4.

1155 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—New South Wales
Review, January 2015, 50, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1156 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth-New South Wales
Review, January 2015, 50, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1157 Attorney-General's Department, Submission, August 2014, cited in Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law
enforcement authorities to eliminate gun-related violence in the community, 9 April 2015, 47, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/

legcon_ctte/lllicit_firearms/report.pdf.

1158 ‘The word's first 3D printed gun’, Forbes, http://www.forbes.com/pictures/mhl45ediin/a-lethal-blueprint/
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person firing it".'""**Mr Scipione advised that the printer
used to make the gun in the demonstration video
cost $1,700, and the raw materials required to print
the gun cost $35. He further stated that the ‘weapon
known as The Liberator has been downloaded
100,000 times before it was removed from circulation
at the request and direction of the US government'.
Mr Scipione also referred to fears that printed guns
made from thermoplastic or synthetic materials were
undetectable in airport X-ray machines, saying ‘not
only are these things undetectable, untraceable,
cheap and easy to make, but they will kill"."¢°

In America, it was recently reported that delivery
companies FedEx and UPS would not ship a computer-
controlled mill known as the ‘Ghost Gunner’, which
is also sold by Defense Distributed and has been
marketed as ‘an affordable, private way to make an
AR-15 rifle body without a serial number''®" It has
also been reported that, in Japan in 2014, a man was
sentenced to two years' imprisonment for using a 3D
printer to produce firearms at his home and publishing
a video showing how he made the firearms.'"¢2

In Queensland, a private member’s Bill was introduced
in 2014 which proposed, among other things, to create
a licensing scheme applicable to ‘digital 3D firearms’
and to create offences for persons who unlawfully
make, acquire, possess or distribute these items.!3
The Bill was the subject of a Committee report which
recommended that it not be passed'®4and it has since
lapsed.

13.3 United Nations

Australia is a signatory to the United Nations Protocol
against the lllicit Manufacturing of and Trafficking
in Firearms, their Parts and Components and
Ammunition, which came into force on 3 July 2005.""¢5
There are also other United Nations instruments that
relate to firearms. In 2001, the United Nations agreed
to a Programme of Action to Prevent, Combat, and

Eradicate the lllicit Trade in Small Arms and Light
Weapons in All Its Aspects, which in turn ultimately
led to the General Assembly’s adoption of the
International Instrument to enable States to identify
and trace, in a timely and reliable manner, illicit small
arms and light weapons on 12 December 2005.'"%6

In June 2014, the United Nations Secretary-General
released a report that surveyed recent developments
in small arms and light weapons manufacturing,
technology and design.'"®” The Secretary-General’s
report noted that until the third quarter of the
twentieth century, small arms were generally made
of steel, wood and Bakelite, but that since then
aluminium, titanium and other metals have been
incorporated into firearm manufacturing and that
in recent years metal has been increasingly replaced
by plastics and polymers.'"%® The report noted further
that ‘[m]odularity has quickly become a feature of
military-style weapons'. That is, a rifle ‘can now
consist of a core section, primarily the upper receiver,
onto which can be attached an array of other parts
to obtain different configurations’, such that it is
possible to change the calibre of a firearm.®®

The Secretary-General noted, further, that although
the use of 3D printing to produce firearms was
currently out of reach of most individuals due to the
costs involved in accessing a printer, 3D printing was
nevertheless, ‘a significant innovation in small arms
manufacturing, potentially opening the market to
new sectors and actors'."’° The availability of such
technology for criminal and terrorist activities was a
matter of particular concern.”

The report also noted the development of biometric
technologies such as the recognition of an individual’s
fingerprint, palm print, voice, face, or ‘dynamic grip
on a weapon’, such that unless a match is found
between the person handling a firearm and one of
these data points, a firearm ‘remains locked'.""”2

1159 ‘3D printing turns deadly as untraceable guns hit the street’, Australian Financial Review, 24 May 2013, accessed at http://www.afr.com/p/technology/printing_turns_deadly_as_

untraceable_gRYYSWtzN8Gs1vT6jW8VUP

1160 ‘3D printing turns deadly as untraceable guns hit the street’, Australian Financial Review, 24 May 2013, accessed at http://www.afr.com/p/technology/printing_turns_deadly_as_

untraceable_gRYYSW1tzN8Gs1vT6jW8VUP

1161 ‘FedEx and UPS refuse to ship a digital mill that can make untraceable guns’, Wired, 24 February 2015, accessed at http:/www.wired.com/2015/02/fedex-mill-untraceable-

firearms/.

1162 ). Nassivera, ‘3D printing guns lands Japanese man in prison for two years’, 22 October 2014, Headlines & Global News http://www.hngn.com/articles/46764/20141022/3d-

printing-guns-lands-japanese-man-in-pirson-for-two-years.htm.

1163 Weapons (Digital 3D and Printed Firearm) Amendment Bill 2014 (QId), Explanatory Notes, accessed at https://www.legislation.qgld.gov.au/Bills/54PDF/2014/

Weapons3DPrintAB14_PE.pdf.
1164 Weapons (Digital 3D and Printed Firearm) Amendment Bill 2014, Report No. 80

Legal Affairs and Community Safety Committee, November 2014, accessed at http://www.parliament.qgld.gov.au/documents/tableOffice/TabledPapers/2014/5414T6438.pdf.

1165 Protocol against the lllicit Manufacturing of and Trafficking in Firearms, Their Parts and Components and Ammunition, supplementing the United Nations Convention against
Transnational Organized Crime, New York, 31 May 2001, accessed at https://treaties.un.org/pages/viewdetails.aspx?src=ind&mtdsg_no=xviii-12-c&chapter=18&lang=en

1166 Programme of Action, Regional Organizations, accessed at http://www.poa-iss.org/RegionalOrganizations/17.aspx

1167 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014.

1168 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014, 3.

1169 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014, 4.

1170 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014, 4, 5.

1171 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014, 5.

1172 Recent developments in small arms and light weapons manufacturing, technology and design and implications for the implementation of the International Instrument to Enable
States to Identify and Trace, in a Timely and Reliable Manner, lllicit Small Arms and Light Weapons: Report of the Secretary-General, 16 June 2014, 7.
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13.4 Australia — 2015 Senate Inquiry
into the ability of Australian law
enforcement authorities to eliminate

gun-related violence in the community

A Senate Committee, the Legal and Constitutional
Affairs References Committee, recently reported on
the ability of Australian law enforcement authorities
to eliminate gun-related violence in the community.
This inquiry is discussed more fully in this Discussion
Paper at paragraph 16.2. The terms of reference for
the inquiry required the Committee, among other
things, to consider ‘the adequacy of current laws and
resourcing to enable law enforcement authorities to
respond to technological advances in gun technology,
including firearms made from parts which have been
imported separately or covertly to avoid detection,
and firearms made with the use of 3D printers’.""”

The Australian Federal Police provided a submission
to the Senate Inquiry, in which it observed that,
since its implementation, the 1996 National Firearms
Agreement ‘has not evolved at the same pace as
advancements in technologies and changes to the
developments of new firearms in recent years''”
The submission further advised that ‘[cJonsultation
among the National Justice Policing Senior Officers
Group (NJPSOG), which provides support to the
Law, Crime and Community Safety Council (LCCSC),
has highlighted the potential to update the
Agreement’.""”> The submission also advised that the
Australian Federal Police ‘remains abreast of advances
in the firearms industry including new technologies to
manufacture firearms/parts. The AFP is able to advise
on the relevant law enforcement implications of the
use of 3D printers. For example, the AFP can provide
advice on previous analysis regarding the feasibility
of the discharge of 3D printed parts/firearms and
whether thermoplastic firearms could evade x-ray
detention".""7¢

Assistant Commissioner Julian Slater of the Australian
Federal Police (National Manager, Forensics) also
appeared before the Inquiry. Regarding the former
point, Mr Slater confirmed the view of the Australian
Federal Police that the 1996 National Agreement was
‘out of date in as much as it is an agreement that
was established in 1996’, that there had been ‘quite
significant advancements in firearms technologies’
and that the Agreement ‘needs to be brought up
to date with current firearms practice and firearms
construction’."”’

On the matter of 3D technologies and their
implications, Mr Slater advised that the Australian
Federal Police was aware of ‘the potential risks that
some of these 3D printed firearms may pose’. He
stated that ‘the technology at present is not producing
firearms that are reliable, and really they present a
much greater risk to the person who wants to fire
them than to others’ but also that ‘the technology
is advancing quite quickly’, and that in addition to
thermoplastics ‘there are other computerised milling
systems and laser sintering systems so the technology
is emerging that will allow the production of metal
objects similar to the way that plastic ones are
currently produced’. Mr Slater concluded: ‘I think that
really does require a close watch'."'”®

The Australian Federal Police also provided the
following supplementary information on 3D printers.

The first commercial 3D printer was created in 1984,
utilising a process known as stereolithography in
which layers are added by curing photopolymers
with UV lasers. In the following years 3D printing has
expanded to include processes including:

e extrusion — predominately thermoplastics;
e wire — metal alloys;

e granular — metals and thermoplastics;

e powder - plaster; and

¢ laminated - paper, metal and plastic films.

In  summary, 3D printing involves additive
manufacturing, in lieu of traditional metalworking
processes, that involve casting, fabrication, stamping,
and removal of material such as via machining. While
employing differing technologies, both 3D printing
and modern metalworking processes employing
Computer Numerical Control (CNC) can manufacture
three-dimensional parts and components drawing
upon Computer Assisted Design (CAD) files.

Due to the increased availability of advanced
manufacturing capabilities such as 3D printers and
CNC milling machines, combined with global access
to electronic CAD files via the internet, parts and
assemblies can now be economically created by
individuals possessing relatively inexpensive (approx.
$500) 3D printing machines. This technology has
the potential for criminal applications through the
production of illicit items such as illegal copies of
objects or production of firearms and/or components.

1173 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 1, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
1174 Australian Federal Police, Submission 182, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement authorities to eliminate

gun-related violence in the community, 3.

1175 Australian Federal Police, Submission 182, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement authorities to eliminate

gun-related violence in the community, 3.

1176 Australian Federal Police, Submission 182, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement authorities to eliminate

gun-related violence in the community, 12.

1177 Proof Committee Hansard, Proof Copy, Transcript, Senate, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement

authorities to eliminate gun-related violence in the community, 31 October 2014, 71.

1178 Proof Committee Hansard, Proof Copy, Transcript, Senate, Legal and Constitutional Affairs References Committee, Inquiry into the ability of Australian law enforcement

authorities to eliminate gun-related violence in the community, 31 October 2014, 74.
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To date the most widely available form of 3D printing
comprises that employing the extrusion method,
which utilises various forms of thermoplastics. The
mechanical properties of thermoplastics place
practical limitations on the components that can be
manufactured. In relation to firearms, as firing of
thermoplastic 3D printed firearms usually results in
‘catastrophic’ failure. This is due to the plastic used
being unable to cope with the pressures created by
the propellant gases.

3D printing processes such as granular-based laser
sintering systems have the capacity to produce high
quality metal objects with material characteristics
approaching that of traditional metalworking
processes. In November 2013, ‘Solid Concepts’ in
California reported 3D printing of the first metal gun.
This was made of over 30 printed components using a
high-end laser sintering system. It was reported that
testing of this firearm was successful.

Todatesintering systems have only beingemployed for
industrial applications such as aerospace due to their
significant cost. Technology however, continues to
evolve with metal based granular processes expected
to become more widely available in the future.
This increased accessibility, combined with ready
availability of illicit firearm CAD files on the internet,
has the potential to present future challenges to law
enforcement surrounding illicit manufacturing of
firearms and potential employment of thermoplastic
3D printed firearms that could evade x-ray detection
(although some metal parts are still required).

The AFP Forensics Imaging and Geomatics (1&G) Team
currently own one 3D printer. The AFP has tested
one printed 3D firearm, printed by the 1&G team.
When fired, the firearm failed. It is conceivable that
with modification to the firearm or ammunition the
firearm may be able to function. These modifications
have not been tested."”®

This is an area, then, that is currently being monitored
by law enforcement agencies.

The Legal and Constitutional Affairs References
Committee noted that the Australian Crime
Commission had stated in its submission that it had
‘not identified or been informed of law enforcement
discoveries of 3D fabricated firearms being used or

made by criminal entities in Australia’'"® However,
the Committee noted that, although ‘the use of 3D
manufactured firearms in criminal activities appears
at present to be negligible, some witnesses identified
possible challenges for law enforcement with regard
to firearms produced in this way'.""®' For instance,
Victoria Police advised that ‘[a]s technology is refined,
and with 3D printers and other machines like a
computer numerical control machine becoming more
readily available and affordable, it is likely that 3D
printing of firearms will increase, posing a significant
risk to community safety and law enforcement
agencies'.'"® The Australian Federal Police observed
that the technology was improving relatively rapidly
and that ultimately ‘the production of metal objects
similar to the way that plastic ones are currently
produced’ would be possible.'® Queensland Police
had also provided evidence that detailed a recent
property search leading to the discovery of 3D printed
weapons parts which were capable of being fired.""8

The Committee observed that, although the
stakeholders who provided evidence ‘were generally
of the view that 3D printed firearms did not pose
a high risk to the community’, there had ‘already
been cases where law enforcement authorities
have uncovered individuals using this technology
to manufacture firearm parts’. The Committee also
noted the ‘challenges that 3D printed firearms pose
for law enforcement, due to their disposable nature
and the difficulty associated with detection using
traditional methods'."8

However, the Legal and Constitutional Affairs
References Committee does not appear to have
canvassed the issue regarding the potential use
of 3D printed firearms to create fear, irrespective
of whether the firearms were capable of being
discharged reliably. As discussed elsewhere in this
Discussion Paper at paragraph 7.7, a firearm that is
not capable of being discharged may still be used to
create terror, for instance in armed robberies.

The Committee also noted that, although it appeared
that current laws pertaining to firearms would
apply equally to 3D printed firearms and firearm
parts, it had been argued before the Committee
that uniform regulations should be considered
due to the inconsistencies between jurisdictions
on firearm regulation and the rapid changes in 3D

1179 'Further information regarding 3D printers — Attachment B’, Information provided by the Australian Federal Police and received 10 October 2014, accessed via http://www.aph.
gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Illicit_firearms/Additional_Documents.

1180 Australian Crime Commission, Submission 75, 6, cited in Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement
authorities to eliminate gun-related violence in the community, 9 April 2015, 76, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/

Illicit_firearms/report.pdf.

1181 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 76, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1182 Victoria Police, Submission 389, 3, cited in Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate
gun-related violence in the community, 9 April 2015, 76, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/Illicit_firearms/report.pdf.

1183 Assistant Commissioner Julian Slater, National Manager, Forensics, Australian Federal Police (AFP), Committee Hansard, 31 October 2014, 74, cited in Senate Standing
Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9 April 2015, 131,
accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1184 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 132, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1185 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 93, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
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manufacturing."’® The Committee supported this
view and recommended that ‘Australian governments
investigate the requirement for uniform regulations
in all jurisdictions covering the manufacture of 3D
printed firearms and firearm parts'.""® The alternative
report, Report by a Majority of Senators Attending
the Inquiry (discussed at paragraph 16.2), which stated
that ‘new regulations do not need to be introduced
to cover the manufacture of 3D printed firearms and
firearm parts at this point in time’, did not support
this recommendation.'"s®

More generally, the Legal and Constitutional Affairs
References Committee:

e recognised that ‘rapid developments in 3D
manufacturing technology are likely to enable
production of metal firearms’;

¢ noted that it was important that governments
‘ensure that the law keeps pace with technological
advances, without stifling innovation’; and

e considered that it would not be necessary or
practical to ban the individual use of 3D printers,
or to introduce a character test for ownership."#

The Committee ultimately recommended that
‘Australian governments continue to monitor the
risk posed by 3D manufacturing in relation to the
manufacture of firearms and consider further
regulatory measures if the need arises’,"*® which the
alternative report, Report by a Majority of Senators
Attending the Inquiry (discussed at paragraph 16.2),
alsosupported, stating that‘itisimportantto continue
monitoring the risks posed by 3D manufacturing of
firearms'."?"

13.5 Western Australia: 3D printed firearms
and air rifles

The Commission understands that within Western
Australia new firearms, models and types regularly
enter the market, and that Western Australia
Police considers that it would be ‘problematic for
legislation to keep pace’.'"®? Western Australia Police
has expressed particular concern regarding the ‘new
generation’ of air rifles, which are ‘as capable as some
low- or high-powered firearms’."'%* Western Australia
Police observes that currently all air rifles ‘regardless

of calibre or power are simply licensed as “air rifle”
under Category A ... even though modern air rifles
have various calibres and power ratings equivalent to
high-powered firearms’."%

Western Australia Police advises that air rifles may now
be chambered in .177, .22, .25, .357, .45 and .50 calibre
pellet/projectiles, and propelled by pre-charged
pneumatic or by CO2 cylinder storage, capable of
propelling projectiles at 1,200 feet-per-second and
delivering significant impact energy. The amount of
gas discharged from the storage cylinder is adjustable
and a pre-selected pressure is set by the shooter in
order to drive the projectiles at a required velocity.
Western Australia Police advises further that in many
cases the smaller calibre (177, .22 and .25) projectiles
are out-performing the ballistics of the standard .22
long rifle calibre powder-charged cartridges, and the
larger calibre (.357, .45 and .50) projectiles are being
promoted as capable of taking down wild boars and
similar game. Finally, Western Australia Police advises
that many new-generation air rifles are available in
semi-automatic or fully automatic models. Western
Australia Police notes that, although fully automatic
models are controlled and prohibited, and can no
longer be imported into Australia, semi-automatic
models are still available.” In addition, Western
Australia Police provides the following example:

New-generation air rifles are capable of using
a standard 12- and 16-round circular magazine
(when chambered in .177 or .22 pellet projectiles)
and can outshoot a Ruger semi-automatic 10/22
model semi-automatic model rifle chambered
in .22 long rifle calibre. The Ruger 10/22 rifle is
a Category C firearm that is restricted to primary
producers and registered professional vermin
shooters and can only have a magazine capacity
of 10 rounds.

Allowingthe licensing of these airrifles contradicts
the reasoning for restricting self-loading rimfire
rifles similar to the Ruger 10/22. Consequently,
shooters can now licence a firearm of equal
capabilities to a restricted category rimfire
firearm under the classification of Category A
without any restriction or conditions associated
to the licence."%®

1186 Law Institute of Victoria, Submission 124, 7, 11, cited in Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement
authorities to eliminate gun-related violence in the community, 9 April 2015, 80, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/

lllicit_firearms/report.pdf.

1187 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 7, 93, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1188 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149, accessed at http://www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1189 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 93, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1190 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 8, 93, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1191 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149, accessed at http://www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1192 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 3.

1193 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 3.

1194 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 3.

1195 Appendix B to Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015.

1196 Appendix B to Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015.
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Accordingly, Western Australia Police proposes that
amendments be made to the Firearms Regulations to
reflect the following ‘category grading’ of air rifles:

An air rifle of calibres .177, .22 or .25
of break, pump lever or bolt action
single shot or repeater, pre-charge
pneumatic or CO2 canisters

Category Al:

Category B1.2  An air rifle of calibre greater than .25

Category C5:  An air rifle of any calibre that is self-
loading with a magazine capacity of

no more than 10 rounds

Category D7:  An air rifle of any calibre that is self-
loading with a magazine capacity of

more than 10 rounds."*”

The Commission proposes that these amendments be
made, and invites submissions about ‘new generation’
air rifles below. The Commission also considers that
technological changes should be regularly reviewed
at a state and inter-jurisdictional level to ensure that
Western Australian legislation and the technical
elements of the 1996 National Firearms Agreement
are updated as appropriate to reflect those changes.

With respect to concerns about 3D printed firearms, it
should be noted that manufacturing firearms without
a licence is already illegal in Western Australia,"®
and possessing a firearm without a licence is also an
offence."®® Further, notwithstanding the concerns
of the Legal and Constitutional Affairs References
Committee above, the definition of ‘firearm’ in the
Firearms Act appears broad enough to encompass a
3D printed firearm.'2°° Western Australia Police has
noted that the concern with such items is that they
can be ‘undetectable’ where not made of metal.’?

While the issue of 3D printed firearms is one that
merits close and ongoing attention from law
enforcement authorities, it does not appear that any
amendment to the Firearms Act is required to address
this issue, at this stage.

Proposal 37:

Category Al:

Category C5:

Category D7:

that Western Australia Police continues
to monitor developments in firearm
technology, including the manufacture of
3D printed firearms, raise related issues at an
inter-jurisdictional level where appropriate
and ensures that state legislation is updated
as appropriate;

should it be determined at an inter-
jurisdictional level that the technical
elements of the 1996 National Firearms
Agreement require updating, or that
definitions of ‘firearm’ require finessing
across jurisdictions, Western Australia Police
participates fully in this process;

technological advancements in air rifles
be addressed by amending the Firearms
Regulations 1974 (WA) to include the
following classifications:

An air rifle of calibres .177, .22 or
.25 of break, pump lever or bolt
action single shot or repeater,
pre-charge pneumatic or CO2
canisters

Category B1.2 An air rifle of calibre greater

than .25

An air rifle of any calibre that
is self-loading with a magazine
capacity of no more than 10
rounds

An air rifle of any calibre that
is self-loading with a magazine
capacity of more than 10
rounds.

1197 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 4.

1198 Firearms Act 1973 (WA), s 19(4)(c).
1199 Firearms Act 1973 (WA), s 19(1).

1200 Section 4 of the Firearms Act 1973 (WA) defines a ‘firearm’ to include ‘any lethal firearm and any other weapon of any description from which any shot, bullet, or other missile
can be discharged or propelled or which, by any alteration in the construction or fabric thereof, can be made capable of discharging or propelling any shot, bullet or other

missile’.

1201 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 4.
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The offences in the Firearms Act are set out and
briefly discussed at Annexure 3. Annexures 4 and 5
set out inter-jurisdictional comparisons of offences
and penalties.

This chapter deals with specific issues relating to some
of these offences, discusses penalty levels and deals
with the enforcement of the Firearms Act.

141 Offences of possession — concerns,
deceased estates, and proposals
regarding amnesties

Under section 19(1) of the Firearms Act, a person who
sells, delivers or disposes of; purchases or otherwise
comes into possession of; or is in possession of any
firearm or ammunition and is not the holder of a
licence or permit under the Act entitling him or her
to do so commits a crime unless particular exemptions

apply.1202

The standard penalty for this offence is imprisonment
for five years, or, if a person is convicted summarily
under any of the subsections to this section,
imprisonment for three years or a fine of $12,000.
However, in particular situations the penalty
increases, as follows:

e Ifapersonwhowasselling, delivering or disposing
of firearms was selling three or more firearms
without a relevant licence or permit, that person
is liable on conviction to imprisonment for 14
years.'203

e |f a crime under section 19(1) was committed in
circumstances where the person was carrying a
firearm and either a prohibited drug or prohibited
plant (as defined in the Misuse of Drugs Act
1981 (WA)) without authorisation or an amount
of money greater than or equal to a prescribed
amount, that person is liable on conviction to
imprisonment for 14 years.'204

e |facrimeundersection 19(1) (which did notinvolve
selling, delivering or disposing of firearms) was
committed in circumstances where the person
was in possession of three or more firearms
without a relevant licence or permit, that person

is liable, on conviction, to imprisonment for 10
years.'?05

e Unless other subsections apply,'?® a person
convicted of a crime under section 19(1) is liable to
imprisonment for seven years if at the time of the
offence the offender had been refused, or was
disqualified from holding, a licence which would
permit the sale or possession of firearms; or had
the licence or permit revoked; or the firearm was
a handgun or prescribed firearm; or any number
or identification mark which was on the firearm
had been defaced or removed; or the firearm, had
been altered from the design or characteristics of
its original manufacture.’?"’

Similarly, section 19(2) of the Firearms Act provides
that a person who:

e sells, delivers, or disposes of a firearm or
ammunition to another person, or otherwise
permits another person to take possession of a
firearm or ammunition; or

e purchases, or otherwise comes into, possession of
a firearm or ammunition from another person; or

e permits another person to be in possession of a
firearm or ammunition,

commits an offence if the other person is not the
holder of a licence or permit under this Act entitling
him to possession, unless exemptions apply.'2°¢If the
firearm concerned was a handgun or prescribed
firearm, the person is liable to imprisonment for
five years; in any other case, he or she is liable to
imprisonment for three years or a fine of $12,000.

In addition to the above offences, section 23(3)
provides it is an offence to carry or use a firearm
without possessing a licence or permit or being
covered by an exemption under section 8 of the
Act also commits an offence. If the firearm is a
handgun or prescribed firearm, the penalty is seven
years' imprisonment; otherwise, it is four years’
imprisonment or a fine of $16,000.2° The summary
penalties provided are three years’ imprisonment or
a fine of $12,000 where the firearm is a handgun or
prescribed firearm, and two years’ imprisonment or a
fine of $8,000 if it is not.

1202 Firearms Act 1973 (WA), s 19(1). Exemptions to this offence are those set out in section 8 (which prescribes classes of persons who are exempt from the licensing requirements of
the Act), and anyone who comes into possession of ammunition pursuant to section 30(2) of the Act, i.e. a person acting as an agent for another person.

1203 Firearms Act 1973 (WA), s 19(1aa).
1204 Firearms Act 1973 (WA), s 19(1ab)(a
1205 Firearms Act 1973 s 19(1ab)(b,
1206 Firearms Act 1973 ss 19(1aa)

A), ).
WA), )-
WA), o
1207 Firearms Act 1973 (WA), s 19(1ac).
WA),
WA),

r (1ab).

1208 Firearms Act 1973
1209 Firearms Act 1973

s 23(3).
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The high penalties that attach to the unauthorised
possession, carrying or use of a firearm demonstrate
the importance with which Parliament has viewed
the licensing regime established by the Firearms Act.
The regime aims to ensure that only persons who
are fit and proper persons and who have a genuine
reason to possess a firearm (and, in some instances,
a genuine need to do so), can possess and/or use
firearms. As such, contraventions of this regime
are taken very seriously. However, the Commission
observes that there may be differing degrees of
culpability among people who come into possession
of a firearm without a licence, permit or approval.
At one end of the scale may be someone who simply
finds a firearm, whether in a public place or in the
house of a deceased relative. At the other extreme, a
person may deliberately obtain an unlicensed firearm
for the purpose of committing criminal offences with
it. Both such persons risk severe penalties.

Thereare also othersituationsin which aperson might,
for innocent reasons, wish to hand a firearm that does
not belong to him or her to Western Australia Police.
For instance, a person might be concerned about
the mental health of a family member who owns a
firearm, or become fearful that the family member
will use the firearm to harm him or herself or other
people, and therefore wish to hand the firearm in to
authorities. A person may also inherit a firearm as
part of a deceased estate and may not immediately
provide it to Western Australia Police; he or she may
understandably be preoccupied with grief for the
deceased and practical necessities such as arranging
for a funeral. In all of these situations, while a person
is in possession of or carrying the firearm, even if they
ultimately intend to provide it to Western Australia
Police, they are in contravention of the Firearms Act,
as no exemptions are in place to accommodate these
circumstances.

Other jurisdictions have specifically provided for
exemptionstothe offence of unauthorised possession:
in Tasmania, if a person who has possession of a
firearm that he or she is not authorised to possess
under the Act voluntarily brings the firearm to a
police station and surrenders it to the Commissioner,
no action can be taken against that person in respect
of the unauthorised possession of the firearm by that
person.'21°

Western Australia makes no such provision in the
Firearms Act. With respect to deceased estates
specifically, the Western Australia Police website
states that where ‘a deceased firearm licence holder

is the sole or primary holder of licensed firearm/s, the
Executor or Administrator of the Estate must hand
the firearm/s into a local police station or to the co-
licensee for safe-keeping pending the finalisation of
the Estate’ and also notes that the ‘executor of an
estate must not retain possession of the firearm/s
unless he/she is co-licensed to possess the firearm/s"."?"
However, the website does not provide any further
information as to, for instance, the timeframes in
which this must be done, or any statement of policy
that a person who complies with this instruction will
not be prosecuted. Relevantly, it should be noted
that the Auditor General’s 2013 report recommended
among other things that Western Australia Police
must ‘retrieve firearms from deceased estates
promptly and ensure that the information is entered
correctly into firearms management systems’.'?'? The
Commission considers that it would be helpful for
more complete information to be provided regarding
the treatment of firearms that form part of deceased
estates and for the obligations on persons such as
executors to be legislatively clarified.

With respect to possession of firearms more generally,
it may be regarded as anomalous that the Firearms Act
does not provide exemptions for persons who intend
to surrender firearms to Western Australia Police. This
is because other relevant pieces of Western Australian
legislation do provide that it is not an offence under
that legislation to possess firearms for the purposes
of delivering them to police. The relevant provisions
are summarised briefly below:

* Under the Restraining Orders Act 1997 (WA), ‘a
person who is bound by a violence restraining
order must give up possession, to the prescribed
person and in the prescribed manner, of all
firearms and firearms licences held by the
person’’?® If a person bound by a violence
restraining order was lawfully in possession of a
firearm or firearms licence before the order was
made, and gives up possession in accordance with
the Act, the person does not breach the order by
reason only of being in possession of the firearm
or firearms licence for the period necessary to
give up possession in the prescribed manner.'?'
This period is limited: subject to exceptions,'?'
the restrained person must give the firearm or
firearms licence to the police officer in charge of
the nearest police station as soon as is reasonably
practicable and in any event within 24 hours
of the service of the order.?'®* The Restraining
Orders Act 1997 (WA) also provides that when

1210 Firearms Act 1996 (Tas), s 129. This section was recently amended to remove the words ‘any offence relating to’; see Firearms (Miscellaneous Amendments) Act 2015, s 53.
1211 ‘Licence Information: what you need to know’, accessed at http://www.police.wa.gov.au/Ourservices/PoliceLicensingServices/Firearms/Licenceinformation/tabid/1902/Default

aspx

1212 Auditor General Western Australia, Information Systems Audit Report, Report 11, June 2013, accessed at https://audit.wa.gov.au/wp-content/uploads/2013/06/report2013_11

pdf, 17.

1213 Restraining Orders Act 1997 (WA), s 14(2). The manner in which firearms must be delivered to police is prescribed in the Restraining Orders Regulations 1997 (WA); see r 4.

1214 Restraining Orders Act 1997 (WA), s 14(4)(a) and (b).

1215 Exceptions are provided for in cases where the firearm is co-licensed and is possessed by the co-licensee, and where it is not practicable for the person to provide the firearm or
firearms licence at the time he or she is served with the order; see Restraining Orders Regulations 1997 (WA), r 4(5) and r 4(2) and (3).

1216 Restraining Orders Regulations 1997 (WA), r 4(4).
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making a violence restraining order, a court may
shorten the prescribed period within which the
respondent must give up possession of firearms
and firearms licences.’?"”

e Under the Prohibited Behaviour Orders Act 2010
(WA), if a court makes a prohibited behaviour
order prohibiting the constrained person from
being in possession of a firearm, or holding or
obtaining a firearm licence, the constrained
person must give up possession of all firearms and
firearm licences they hold to a prescribed person,
in a prescribed manner, and within a prescribed
period after the making of the prohibited
behaviour order.'?'®

If the constrained person was lawfully in possession
of a firearm or firearms licence before the prohibited
behaviour order was made, and gives up possession
of it in accordance with the Act, the constrained
person does not breach the order only because he or
she is in possession of the firearm or firearm licence
for the period necessary to do so.”' The Prohibited
Behaviour Orders Act 2010 (WA) provides that when
making a prohibited behaviour order the court
may shorten the prescribed period within which
the constrained person must give up possession of
firearms and firearm licences.'??°In the absence of any
order shortening the prescribed period, this period is
24 hours.'??!

e Under the Court Security and Custodial Services
Act 1999 (WA), an authorised person who comes
into possession of a firearm, ammunition or a
silencer as a result of exercising particular powers
under the Act* does not commit an offence
under the Firearms Act in relation to possession of
a firearm, ammunition or a silencer or contrivance
of a similar nature, if the authorised person
possesses the property only so as to deliver it into
the custody of a member of the Western Australia
Police or an employee of the Western Australia
Police.'?23

e Under the Weapons Act 1999 (WA), a person does
not commit an offence under section 6(1)(b) if
the person is carrying or possessing a prohibited
weapon only so as to deliver it into the custody of
a member of the Western Australia Police or an
employee of the Western Australia Police.?%*

1217 Restraining Orders Act 1997 (WA), s 14(7).

1218 Prohibited Behaviour Orders Act 2010 (WA), s 30(1).

1219 Prohibited Behaviour Orders Act 2010 (WA), s 30(3)(a) and (b).
1220 Prohibited Behaviour Orders Act 2010 (WA), s 30(4).

1221 Prohibited Behaviour Orders Regulations 2011, r 5(1)(a).

These Acts provide clear guidelines in relation to
the circumstances in which relevant persons are to
provide firearms to Western Australia Police and
the timeframes within which they are able to do
so without being in breach of those Acts. No such
certainty is provided in the Firearms Act or Firearms
Regulations. There are clear differences between the
Restraining Orders Act 1997 (WA) and Prohibited
Behaviour Orders Act 2010 (WA) on the one hand and
the Firearms Act on the other — the former concern
specific orders and the obligations of persons subject
to those orders, while the Firearms Act does not.
However, in view of the fact that provisions exist
in other Western Australian legislation to make it
clear that possession of firearms for the purpose of
delivering them to Western Australia Police is not an
offence, it seems appropriate that similar provision
be made in the Firearms Act itself.

Indeed, there has been some suggestion that
the Firearms Act should provide for a permanent
amnesty to allow persons to surrender firearms
without fear of prosecution. It has been proposed
that such an amnesty should operate through the
holders of Dealer’s Licences, on the basis of apparent
cases in which ‘individuals have come into possession
of unlicensed firearms in innocent circumstances, but
who are suspicious of an amnesty operated by Western
Australia Police’.'?*The Commission has been advised
that, ‘'even when returning a firearm during amnesty,
it is not uncommon to be formally interviewed about
the circumstances of its acquisition’, and that this
discourages people from surrendering firearms and
is therefore ‘counterproductive to the policy intent of
removing unlicensed firearms from circulation’.'?

Relevantly, an amnesty took place in Queensland over
a three-month period in 2013, before amendments
to the Weapons Act 1990 (Qld), which provided
for mandatory sentences in respect of particular
offences.’””” During this amnesty, unregistered
firearms could be surrendered to a person’s local
firearms dealer, as well as to his or her local police
station, without prosecution for their possession.
1228 1t was reported that the amnesty resulted in the
surrender of 8,500 firearms, over 240 of which were
handguns.'??

As noted above, precedent exists elsewhere in
Australia for a permanent general amnesty. In
Tasmania, the Firearms Act 1996 (Tas) provides that

1222 The relevant powers are the power to require property to be deposited at court premises, to seize property which is believed on reasonable grounds to be relevant to the
commission of an offence under the Act from persons visiting court premises, to seize property from persons in custody; or to require visitors to lock ups and court custody
centres to deposit property; see Court Security and Custodial Services Act 1999 (WA) Schedule 1, cl. 5; Schedule 1, cl 7; Schedule 2, cl 9; and Schedule 2, cl 21.

1223 Court Security and Custodial Services Act 1999 (WA), s 95.
1224 Weapons Act 1999 (WA), s 6(2)(a) and (b).

1225 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.
1226 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.

1227 Weapons and Other Legislation Amendment Act 2012 (Qld).

1228 'Firearms Amnesty, Queensland’, myPolice QPS News, accessed at http://mypolice.Qld.gov.au/blog/2013/02/01/firearms-amnesty-queensland/.
1229 Emma Sykes and Neroli Roocke, ‘Amnesty unearths over 8,500 firearms’, 612 ABC Brisbane, 1 May 2013, accessed at http://www.abc.net.au/local/stories/2013/05/01/3749029.htm.
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if a person who has possession of a firearm that he
or she is not authorised to possess under the Act
voluntarily brings the firearm to a police station
and surrenders it, no action can be taken against
that person in respect of any offence relating to
the unauthorised possession of the firearm by that
person.'?3® Other jurisdictions provide that a general
amnesty may from time to time be declared.’?' An
amending Act,'®2 which is yet to commence, has
been passed to amend the Firearms Act 1996 (Tas). In
terms of the amendments, the Firearms Act 1996 (Tas)
will provide that an unauthorised person who comes
into possession of a firearm (and who is required
immediately to surrender that firearm) may surrender
it to a police officer or a licensed dealer.">*3 A licensed
firearms dealer to whom a firearm is surrendered
must deal with the firearm in the manner prescribed
by the regulations.’>* In the second reading speech,
the Police Minister explained that ‘Regulations will be
drafted to detail how that surrendered firearm is to
be dealt with, but this will allow for a person who
may inherit a firearm to surrender it to a firearms
dealer who may seek to purchase the firearm from
the person, or who can hold the firearm whilst the
person applies for a licence'.'s3>

The recent Senate Committee report on the Ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community considered
the issue of amnesties. The report observed that
amnesties were ‘an effective way of reducing the
pool of illicit firearms in the community’ but also
noted that police forces would need to be resourced
to process ‘potentially large volumes of forfeited
firearms’. The report also noted:

The issue of identifying individuals and pursuing
investigative leads where a firearm used in the
commission of a serious crime is forfeited is more
problematic. On the one hand, the purpose of
an amnesty is to allow people to forfeit illicit
firearms without penalty; on the other, serious
crimes, particularly those where a firearm is used,
should not go unpunished. The committee is not
equipped to offer a solution to this particular
problem but consideration should be given to
it in the implementation of an ongoing gun
amnesty.'23¢

1230 Firearms Act 1996 (Tas), s 129.
1231 Firearms Act 1977 (SA), s 37; Weapons Act 1990 (Qld), s 168B.
1232 Firearms (Miscellaneous Amendments) Act 2015 (Tas).

Ultimately, the Ability of Australian law enforcement
authorities to eliminate gun-related violence in the
community report recommended that ‘an ongoing,
Australia-wide gun amnesty is implemented,
with consideration given to ways in which this
can be done without limiting the ability of police
to pursue investigative leads for serious firearm-
related crimes'.?¥” The alternative report, Report
by a Majority of Senators Attending the Inquiry
(discussed at paragraph 16.2 below), also supported
this recommendation, stating: ‘an ongoing Australia-
wide gun amnesty could potentially reduce the
number of illicit firearms in the community, especially
those firearms that were not given up as part of the
1996 buyback. It is, however, noted that criminals are
unlikely [to] give up any firearms’.238

The concept of an amnesty merits exploration in a
Western Australian context, particularly in view of the
high penalties provided for unauthorised possession
of a firearm and the different degrees of culpability
that may exist in relation to this offence. A major
objective of the Firearms Act is to ensure that firearms
are only possessed within the strict licensing regime
established by the Act. The Commission considers that
providing a clear avenue for a person to surrender
firearms without the risk of being charged with an
offence in relation to their possession of the firearms
may further this objective. For example, a person may
own an unlicensed firearm; if the person wishes to
surrender the firearm to Western Australia Police,
he or she risks being charged with an offence and
serving a prison sentence: this is a clear disincentive
to surrender an unlicensed firearm.

Western Australia Police has advised that it has ‘a non-
publicised permanent amnesty to cater for persons
who come into possession of a firearm in innocent
circumstances’ and that police officers ‘also have
discretionary powers of prosecution based on what a
reasonable person would consider appropriate’. Thus
any decision to charge a person ‘would be based on
a number of factors and each case is determined on
its individual circumstances’.'?*®* Western Australia
Police does not support an exemption in section 8
or section 19(1) to cater for persons who come into
possession of firearms in innocent circumstances

1233 Firearms were previously handed in to licensed dealers in Tasmania on the basis of an exemption to the Firearms Act 1996 (Tas) issued by the Commissioner of Police in 1997.
However, on 12 February 2014, Tasmania Police advised that legal advice had been received that the Commissioner did not have the authority under the Act to exempt firearms
dealers from acquiring or purchasing firearms. Assistant Commissioner Phil Wilkinson advised: ‘Anyone with an unwanted or unregistered firearm can hand it to a Police station
and no action will be taken for the unauthorised possession of the firearm. Police are also available to assist with collection of firearms from individuals or dealers’; see ‘Changes
to administration of Firearms Amnesty’, Media Release, 12 February 2014, accessed at http://www.police.tas.gov.au/news-events/media-releases/changes-to-administration-
of-firearms-amnesty/. Amendments have now been made to provide that a firearm can be handed in to a police officer or a licensed dealer; see Firearms (Miscellaneous

Amendments) Act 2015 (Tas), s 46(a).
1234 Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 46(b).

1235 Hon M. T. Hidding MP, Second Reading Speech, Firearms (Miscellaneous Amendments) Bill 2015 (Tas), 9, accessed at http://www.parliament.tas.gov.au/bills/Bills2015/pdf/

notes/3_of_2015-SRS.pdf.

1236 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 91, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1237 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 5, 91, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1238 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149, accessed at http:/www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1239 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 9.
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‘as it is not believed necessary and it could create a
loophole for persons not intended to be covered by
the exemption’.124

With respect to the proposals that have been made
for an amnesty that allows dealers to receive firearms,
Western Australia Police considers that ‘it would be
inappropriate for a dealer to be handling unlicensed
firearms’. Western Australia Police advises that when
an unlicensed firearm is handed into police, ‘simple
questions about how the person came into possession
of the firearm and if it was knowingly involved in any
criminal activity are asked’ and checks are carried out
to identify the firearm via both CrimTrac and Custom:s.
Western Australia Police notes that firearm dealers
‘do not have access to the checking mechanisms
available to police'.'?*!' Western Australia Police states
further that:

e if a firearm is surrendered to a dealer, this would
create double-handling for police as dealers
cannot destroy unlicensed firearms and must
hand them into police for this purpose;

e if a firearm is surrendered to a dealer, this could
interfere with evidence trails should firearms
need to be forensically examined; and

¢ anunlicensed firearm may not have any recorded
history and therefore the dealer could be in a
position to deal with the firearm unlawfully.'?%2

The Commission notes the concerns expressed by
Western Australia Police, and appreciates that there
is a need to hold people accountable for breaches of
the Firearms Act and other laws. The current approach
taken in the Act provides Western Australia Police
with discretion and flexibility. However, it seems
that this approach is also seen as a disincentive to
surrender unlicensed firearms to police, even where
such firearms are acquired in innocent circumstances.
The Commission suggests that the need to hold
people accountable for breaches of the Firearms Act
must be balanced against the broader community
safety imperative, which may make it reasonable to
prioritise the removal of unlicensed firearms from
circulation over the pursuit of individuals who possess
those firearms. In addition, as discussed above, there
appears to be a degree of uncertainty and confusion
as to how the recovery of firearms from deceased
estates is effected. Accordingly, the Commission
invites submissions on the following proposal.

Proposal 38:

e that an exemption be included in sections
8, 19(1) and 23(3) of the Firearms Act 1973
(WA) for people who are temporarily in
possession of, or carrying, a firearm for
the legitimate purpose of handing it in to
Western Australia Police;

e the Firearms Act 1973 (WA) be amended to
in effect provide a statutory amnesty under
which a person who voluntarily surrenders
an unlicensed firearm to Western Australia
Police, or to a licensed dealer, will not
face criminal charges connected with the
possession of that firearm; and

e the Western Australia Police website
be updated to include detailed, specific
information on the course of action to
be followed in the case of firearms that
form part of deceased estates, including
information as to timeframes for providing
firearms to Western Australia Police.

14.1.1 Offences of possession - definitions

The 2008 Police Review noted that, as part of the
2002 Australasian Police Ministers’ Council and
Council of Australian Governments resolutions on
national handgun reforms (the National Firearms
Trafficking Policy Agreement), it was proposed that
each jurisdiction’s legislation should enable a charge
of illegal possession of a firearm in circumstances
where an illegal firearm is found in premises, or a
place, with a person or persons, but there is no actual
physical possession of the gun by any person.'?*

The 2008 Western Australia Police review noted that
the definition of ‘possession’ in the Firearms Act
appeared broad enough to provide for this — the Act
defines possession as meaning ‘in addition to actual
physical possession of a firearm or ammunition ...
the custody or control of it, or having and exercising
access to it in any place either alone or in common
with others’.1244

However, the Review concluded that ‘there is a
perceived notion that because of an inability to show
the person or persons had knowledge that the firearm
to which they had access was in that place, the person
could not be charged with possession’. The Review

1240 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 9.
1241 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 13.
1242 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 13.

1243 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 27.

1244 Firearms Act 1973 (WA), s 4.
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provided an example of a group of three or four
people who had earlier been in a violent altercation
at a restaurant and who were stopped in a motor
vehicle by police. The review advised that a search
of the car revealed a handgun in the vicinity of the
driver’s seat and that all persons, when questioned,
denied any knowledge of the handgun being in the
car. As the handgun was not licensed it could not be
traced to any of them and consequently, none of the
persons was charged.'?4

Accordingly, the Review recommended that the
definition of ‘possession’ in the Firearms Act be
amended to reflect more clearly the requirements of
the National Firearms Trafficking Policy Agreement.
1246 However, no amendments have been made to the
Act as a result of this recommendation.

The proposed amendment may raise concerns, as it
may expose individuals to the risk of criminal charges
in respect of firearms the existence and presence of
which they may not have been aware. For instance, in
theory a person could be charged with possession of
a firearm which was, unbeknown to them, owned by
their partner and kept hidden.

Question 32:

e Is the current definition of ‘possession’ in
the Firearms Act 1973 (WA) appropriate?

14.2 Renewals and issue of infringement
notices

The Firearms Act specifically provides for offences
that are of a lesser severity, making allowances for
technical offences that are committed as a result of a
licence holder’s oversight.

Thus it provides that, if a person who has been
the holder of a Firearm Licence, Firearm Collector’s
Licence, or Ammunition Collector’s Licence (and
the licence has expired but is still capable of being
renewed under section 9A) does anything that is an
offence under the Firearms Act but would not have
been an offence if the licence had been renewed
immediately after its expiry, the offence is not a
crime. Instead, the offence is triable summarily and is
punishable by a fine of $2,000 instead of the penalty
that would otherwise apply for the offence.'?*

1245 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 27-28.
1246 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28.

1247 Firearms Act 1973 (WA), s 19AA(1).
1248 Firearms Act 1973 (WA), s 19A(2).

In addition, if a person fails to renew a Firearm
Licence, Firearm Collector’s Licence, or Ammunition
Collector’s Licence within three months of the expiry
date (but not more than twelve months after it), an
infringement notice may be issued.?® If a person
pays the amount prescribed by the notice by way of a
penalty, he or she will avoid prosecution and obtain
the renewal of the licence. Western Australia Police
issued 1,053 infringements in 2014.'%4°

The 2008 Police Review noted that no equivalent
provision to the above existed in respect of Dealer’s
Licences, Repairer’s Licences, Manufacturer’s Licences
and Corporate Licences.””°Further, the Review noted
that prosecutors sometimes have difficulty proving
that a licensee was in possession of firearms during
the period his or her licence was expired (and thereby
contravened section 19(1)), particularly in situations
where a person is co-licensed to use a firearm with
the licensed owner of the firearm.'?

The 2008 Police Review recommended that the
penalty of the infringement notice should be based
solely upon the fact of the licence expiring, rather
than on the licensee’s ‘possession’ of the firearm
or firearms. It recommended further that the
infringement provisions be extended to apply to the
non-renewal of a Dealer’s Licence, Repairer’s Licence,
Manufacturer’'s Licence and Corporate Licence.'?>?
Western Australia Police has recently reiterated its
support for this recommendation.'?>

Renewal period

Section 9A provides that, where a person applies
to renew their licence within one month before or
within three months after its expiry, the licence is
deemed to have been renewed immediately after its
expiry and the renewal is deemed a continuation of
the licence.””*Where a person applies to renew their
licence more than three months, but not more than
12 months, after its expiry, the renewal takes effect
on the day when the licence is renewed but, for the
purposes of determining the day when the renewed
licence expires, it is deemed to have been renewed
immediately after it previously expired.?*> Section 9A
of the Act also provides that the holder of a licence
under the Act cannot renew their licence under this
section more than 12 months after its expiry, but he or
she is not prevented from making a fresh application
for a licence.'?®

1249 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.

1250 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 34.

1251 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 34.

1252 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 34-35.

1253 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 25.
1254 Firearms Act 1973 (WA), s 9A(5).

1255 Firearms Act 1973 (WA), s 9A(6).

1256 Firearms Act 1973 (WA), s 9A(7).
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There is therefore effectively a 12-month grace
period. The Supreme Court previously had occasion
to consider these provisions, and noted that the
‘rationale for these renewal arrangements is not
clear from the Act’ and had not been made clear in
the matter before the court, although it had been
suggested in submissions presented to the court that
the purpose of the arrangements was ‘to provide a
grace period for farmers who may not remember to
renew their firearms licence before they expire’.'?’

Western Australia Police considers that the creation
of an offence for non-renewal of a licence should be
done in concert with amendments to section 9A of
the Firearms Act to reduce the ‘grace period’ from 12
months to three months.'?>®

Infringement notices for other offences

Infringement notices cannot be issued in relation to
any other offences in the Firearms Act, and it is worth
exploring whether the Act ought to be amended to
provide for more flexibility and additional provisions
of the Act should be prescribed so as to enable them
to be the subject of infringement notices.

The Criminal Procedure Act 2004 (WA) provides
that an offence cannot be prescribed as an offence
for which an infringement notice may be issued if
the penalty for the offence includes imprisonment.
125 The majority of the offences in the Act include
imprisonment as a penalty and are therefore not
capable of being so prescribed.

However, there are over a dozen offences in the
Firearms Act that do not include imprisonment as a
penalty and instead impose a fine.'?° For instance,
the Act provides that a person who sends a firearm
by post to a destination outside Western Australia is
required to address the firearm to premises at which
the business of a dealer may lawfully be carried
on,'?®"and is not to send ammunition in the package
containing the firearm."?®2 The penalty for failing
to comply with these requirements is a $2,000 fine.
Presently, such offences need to be prosecuted in
the courts to enforce these sections of the Act, and
it would obviously be simpler if infringement notices
could be issued. In that case, Western Australia Police
could simply issue a person with an infringement

1257 Middlecoat v Commissioner of Police [2012] WASC 309 per Hall J at [21].

notice in respect of an offence in the Firearms Act
and would only need to prosecute the person if the
person failed to pay the penalty or elected to contest
the notice.'?3

If the offences in the Firearms Act that do not
include imprisonment as a penalty were prescribed
as offences for which infringement notices could be
issued, the requirements of the Criminal Procedure
Act 2004 (WA) would apply. Thus, in relation to each
offence, either a modified penalty applicable in any
circumstances in which the offence is committed,'26*
or a modified penalty that is applicable if the offence
is committed in specific circumstances,'?*> would need
to be prescribed. Any modified penalty must be an
amount of money,'*® and must not exceed 20 per
cent of the statutory penalty for the offence.'?’ The
Criminal Procedure Act 2004 (WA) provides, further,
that payment of a modified penalty is not to be
regarded as an admission for the purposes of any
proceedings.'?%8

Western Australia Police has suggested that it would
be appropriate to amend the Act to provide that
infringement notices may also be issued in respect of
the following offences:

e section 22A(2) - failure to keep or produce an
Extract of Licence on request

e section 22A(3) - failure to produce an Extract of
Licence when purchasing ammunition

e section 22B - failure to return an Extract of
Licence

e section 22C - other offences relating to Extracts
of Licence

e section 23 - general offences (most of these
include imprisonment as a penalty, but sections
23(10), 23(10a), 23(11) and 23(12) do not)

e section 30 - offences relating to ammunition sales

e section 30A - offences relating to the sale and
disposal of firearms

e section 30B - failure to report the loss, theft or
destruction of a firearm, or its disposal out of the
state

e section 31 - offences relating to records

e section 32 - safe keeping by traders.2*

1258 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 26.

1259 Criminal Procedure Act 2004, s 5(2).

1260 The offences in sections 19(5), 19AA(1), 22A(2), 22A(3), 22B, 22C(1), 23(10), 23(10a), 23(11), 23(12), 24(6), 30(4), 30A(1), 30A(3), 30B(2) and 31(4) of the Firearms Act 1973 (WA)
do not include imprisonment as a penalty. In addition, section 23(11) provides that a person who by act or omission commits any breach of the provisions of the Act for which no

penalty is specifically provided commits an offence punishable by a penalty of $2,000.

1261 Firearms Act 1973 (WA), s 30A(3)(a).
1262 Firearms Act 1973 (WA), s 30A(3)(b).
1263 Criminal Procedure Act 2004, s 9(f).
1264 Criminal Procedure Act 2004, s 5(3)(a)
1265 Criminal Procedure Act 2004, s 5(3)(b).
1266 Criminal Procedure Act 2004, s 5(4)(a).
1267 Criminal Procedure Act 2004, s 5(4)(b).
1268 Criminal Procedure Act 2004, s 16(2).

1269 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 32.
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The Commission proposes that additional offences
be prescribed as offences in respect of which
infringement notices may be issued.

Proposal 39:

e thatthe Firearms Act 1973 (WA) be amended
to provide that infringement notices may
be issued in respect of a failure to renew a
Firearm Licence, Firearm Collector’s Licence,
Ammunition Collector’s Licence, Dealer’s
Licence, Repairer’s Licence, Manufacturer’s
Licence and Corporate Licence where three
months have passed since the expiry date
unless Western Australia Police has been
notified within that period that the previous
licence holder does not intend to renew the
licence;

e the Firearms Act 1973 (WA) be amended to
provide that infringement notices may be
issued in respect of the holders of Dealer’s
Licences who fail to submit monthly reports
as required by r 18(1)(b) of the Firearms
Regulations (1974); and

e those offences in sections 22A(2), 22A(3),
22B, 22C, 23, 30, 30A, 30B, 31 and 32 of the
Firearms Act 1973 (WA) that do not include
imprisonment as a penalty be prescribed as
offences in respect of which infringement
notices may be issued.

Question 33:

e Should sections 9A(6) and (7) of the Firearms
Act 1973 (WA) be amended to reduce the
12-month ‘grace period’ to three months?

14.3 General offences — location

There are a number of general offences (as distinct
from licensing offences) in the Firearms Act, some
of which carry substantial penalties. The Discussion
Paper in respect of the 2008 Police Review asked
whether indictable offences relating to firearms
ought to be transferred to the Criminal Code. The
Discussion Paper stated:

Offences that are of a serious nature (commonly
referred to as ‘indictable’ offences) are normally
legislated in the Criminal Code (WA), whereas
offences of a lesser severity reside within the

Firearms Act 1973. Currently, only one offence
relating to firearms appears within the Criminal
Code, leaving all other indictable offences within
the Firearms Act 1973. The importance of codifying
indictable offences is for the purpose of stating
the criminal responsibility and implications of
an offence. Effectively, as offences stated in the
Criminal Code are seen in principle to be taken
more serious [sic] compared to those displayed
within the Firearms Act 1973, the issue of firearms
offences being underplayed arises.'?”

Responses from stakeholders were ambivalent: 37.2
per cent of those who responded to this question
answered in the affirmative, 35.1 per cent in the
negative, and 27.6 per cent were undecided.'?"
Ultimately, the 2008 review made no recommendation
on this issue.

If the Firearms Act is viewed principally as an Act
which regulates and provides for the licensing of
firearms, there is a question whether it needs to
contain serious offence provisions, or whether such
provisions would best be located elsewhere.

Alternatively, it might be thought helpful to have
most, if not all, provisions regarding firearms in
the same Act, and that the penalties for indictable
offences in the Firearms Act already make their
seriousness sufficiently clear. The Firearms Act also
makes specific reference to the offences contained in
the Act in defining who is a fit and proper person
to hold a licence, permit or approval. That is, the
Act provides that the Police Commissioner will have
sufficient grounds for finding that a person is not a fit
and proper person where, among other things, the
person has been convicted of any offence against the
Firearms Act.'?

Question 34:

e Should indictable offences in the Firearms
Act 1973 (WA) be retained in that Act or
moved to the Criminal Code?

14.4 General offences — other

The use of a silencer is an offence punishable by
seven years' imprisonment,'?”? and the possession of
a silencer, or any contrivance of a similar nature, is
an offence punishable by three years' imprisonment
or a $12,000 fine."”* These offences do not apply
to a member of the Western Australia Police or
an employee of the department acting in the

1270 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 2.

1271 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 40.

1272 Firearms Act 1973 (WA), s 11(3)(a)(iii).
1273 Firearms Act 1973 (WA), s 23(6).
1274 Firearms Act 1973 (WA), s 23(7).
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performance of his or her duties or the holder of an
authority under section 17B'?* of the Act.?’¢

Some stakeholders have submitted that the provisions
relating to silencers should be re-examined, noting
that silencers are used to avoid startling animals that
are being hunted, and to avoid disturbing people
nearby.?’”’Indeed, the diminution of noise through the
use of silencers has been cited as a health and safety
issue.”?’8 It has been queried, therefore, whether it is
appropriate and necessary to ban the use of silencers,
notwithstanding that, as stakeholders observe, there
is a stigma attached to their use.'?’?

The Sporting Shooters Association of Australia
submits that items which reduce the noise of firearms
('suppressors’) ‘play a functional occupational health
and safety role for both the shooter and bystanders’,
as they ‘reduce recoil by dispersing gas and reducing
noise and the potential for hearing damage’. The
Sporting Shooters Association of Australia also notes
that sometimes there are complaints about the noise
caused by shooting clubs, which could be alleviated
by the use of suppressors.’?® It observes that gun
blasts can cause permanent damage to ear tissue, and
suggests that this issue is not only relevant to hunters
and bystanders, but also to pets, farm animals and
gundogs.'®' The Association further submits that
sound suppressors ‘increase the efficiency of culling
activities by masking the location of gun noise
and improving accuracy’, noting that, although
‘'suppressors have only been proven to reduce gunfire
noise minimally at great distances, they have been
proven [to] make it more difficult to locate the sound
of the gunfire ... making pest animals uncertain of
which direction to flee’.1282

The Discussion and Submission Paper for the 2008
Police Review stated:

Section 17B of the Act provides authorisation for
the Minister of Police to approve the possession,
carrying and use of silencers to officers and
employees of the Agriculture Protection Board.
This is the only provision in the Firearms Act 1973
that requires the Minister for Police to provide
approval. All other approvals are dependent on

the Commissioner for Police. Furthermore, to
obtain asilencer for a firearm needs to be released
through the Western Australia Police. Thus, to
make the procedure of obtaining approval for
a silencer less confusing, it would appear more
fitting to delegate the approval through the
Western Australia Police.'?®

The Paper asked whether the approval of silencers
by the Minister for Police should be changed to
approval by the Police Commissioner or an approved
officer.'®* 77.2 per cent of stakeholders responded
in the affirmative, 13.3 per cent in the negative
and 9.6 per cent were undecided.'®> Ultimately, no
recommendations were made on this issue.

Asto the broader issue of the restrictions placed on the
use of silencers, it is relevant that all other jurisdictions
in Australia ban or restrict silencers, as follows:

e The Firearms Act 1996 (Tas) provides that it is
an offence for a person to use, keep, possess,
sell or manufacture any implement designed to
suppress the sound caused by the discharge of a
firearm.'286

e The Firearms Act 1996 (SA) provides that a person
who acquires, owns or has possession of a silencer
is guilty of an offence.'®’

¢ In Queensland, a silencer is classed as a Category
R weapon,'?® and civilian use of them is not
permitted.'28°

¢ In the Australian Capital Territory, a firearm with
a silencer attached to it is classed as a prohibited
firearm.120

e The Firearms Act 1996 (Vic) provides that it is an
offence to possess, carry or use a silencer,'*! but
that the Chief Commissioner may grant a permit
to a person over the age of 18 years to possess,
carry or use a silencer.'?*

e In the Northern Territory, it is an offence to
possess or use a silencer,'?® unless a person holds
a firearms museum licence in which case he or
she may possess a silencer for the purpose of
exhibiting and showing it.">%4

1275 Section 17B of the Firearms Act 1973 provides that the Minister may grant authority in writing to an approved agriculture inspector to possess and carry a silencer and to use it in
conjunction with a .22 calibre rifle during the period specified in that authority. The section also sets out the manner in which a silencer can be used.

1276 Firearms Act 1973 (WA), s 23(7a).

1277 Documents provided by Mr Ross Allanson, 19 June 2014.
1278 Email correspondence from Mr Ron Bryant, 19 February 2015.
1279 Email correspondence from Mr Ron Bryant, 19 February 2015.

1280 'The SSAA's Stance on Suppressors’, document provided by email from Mr Ron Bryant, 23 February 2015.

1281 'The SSAA's Stance on Suppressors’, document provided by email from Mr Ron Bryant, 23 February 2015.

1282 'The SSAA's Stance on Suppressors’, document provided by email from Mr Ron Bryant, 23 February 2015.

1283 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 17.
1284 Western Australia Police, Review of the Firearms Act 1973 (WA), Discussion and Submission Paper, October 2007, Item 17.
1285 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, Annexure A, 40.

1286 Firearms Act 1996 (Tas), s 118(1).
1287 Firearms Act 1996 (SA), s 29A(1).
1288 Weapons Categories Regulation 1997 (Qld), s 8(1)(h).

1289 Email correspondence from Steve Steenstrup, Sergeant, Weapons Licensing, Queensland Police Service, 21 April 2015.
1290 Firearms Act 1996 (ACT) Schedule 1, Item 11 provides that ‘a firearm to which there is attached any article or device capable of muffling, reducing or stopping the noise created

by firing the firearm’ is a prohibited firearm.
1291 Firearms Act 1996 (Vic), s 57(1)(a).
1292 Firearms Act 1996 (Vic), s 57(2)(a).
1293 Firearms Act (NT), s 77(1).
1294 Firearms Act (NT), s 77(3).
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¢ In New South Wales, a silencer is classed as a
prohibited weapon,'***so that a permit is required
to possess or use one. If asilencer is then attached
to a firearm, the firearm becomes classified as a
prohibited firearm,'>® so a person must seek
another permit to authorise possession and use
of the prohibited firearm.

The Commission considers that it is worth exploring
whether a different approach should be taken in
Western Australia.

Question 35:

e Are the current restrictions on the use of
silencers in the Firearms Act 1973 (WA)
appropriate; and

e should the ability to approve possession
and use of a silencer lie with the Police
Commissioner rather than the Minister for
Police?

14.5 Additional offences

There has been some suggestion that the criminal
law system does not adequately address situations in
which a person steals or attempts to steal a firearm. It
has therefore been submitted that where an offender
breaks into a property and attempts to steal a firearm
(by trying to destroy a firearms cabinet) the offender
should face an additional charge, rather than simply
being charged with breaking and entering or criminal
damage, and that if the offender succeeds in stealing
the firearm, he or she should face a specific offence
otherthan that of possessing an unlicensed firearm.'?*’
It has accordingly been suggested that a new offence
be created; an offence of stealing or attempting to
steal a firearm.

It should be noted that the penalty for being in
possession of any firearm or ammunition without
holding a relevant licence or permit under the
Firearms Act is five years’ imprisonment.'>® In
addition, the maximum penalty for stealing under
the Criminal Code is seven years' imprisonment,'?%°
with longer penalties available for ‘special cases’, and
the court is able to consider all relevant factors in
determining what penalty to impose. The question of
what an offender steals, or attempts to steal, will be
given due consideration by the court.

1295 Weapons Prohibition Act 1998 (NSW), Schedule 1, cl 4(3).

The Sentencing Act 1995 (WA) also sets out additional
options for courts when sentencing an offender for
a 'firearms offence’, an offence involving assault
with a weapon, or an offence involving violence.'*®
The Sentencing Act 1995 (WA) defines ‘firearms
offence’ as:

e stealing, attempting to steal, or conspiring to
steal a firearm or ammunition;

e receiving or attempting to receive or conspiring
to receive a firearm or ammunition;

e an offence where a party to the offence
(whether that party is charged or not) uses or is
in possession of a firearm or ammunition during
the commission of the offence;

e anoffence where a firearm or ammunition is used
after the commission of the offence (whether by
the offender or by another party to the offence)
to assist the offender to avoid, or to attempt to
avoid, apprehension; or

e an offence under the Firearms Act.”"'

For the purposes of this definition, ‘ammunition’
includes replica ammunition, ammunition rendered
inoperative, and blank ammunition, and ‘firearm’
has the same definition as in the Firearms Act and
includes a replica firearm and a firearm which has
been rendered inoperable.’3%

Where a courtis sentencing an offenderin respect of a
firearms offence, the court may order that, for a term
set by the court, the offender be disqualified from
holding or obtaining a licence, permit or approval
(or any particular licence, permit or approval) under
the Firearms Act.*®® When the court make such an
order, any relevant licence, permit or approval held
by the offender under the Firearms Act is suspended
and has no effect for so long as the disqualification
order is in place, or, if the order so specifies, it is
cancelled.®® The court must also ensure that details
of the offence and the order are made known to the
Police Commissioner.'3%

In view of the sentencing options presently available
to the courts, the Commission does not consider that
an additional offence of stealing, or attempting to
steal, a firearm is required.

1296 Firearms Act 1996 (NSW), Schedule 1, cl 10 provides that a ‘firearm to which there is attached any article or device capable of muffling, reducing or stopping the noise created by

firing the firearm’ is a prohibited firearm.

1297 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.
1298 Firearms Act 1973 (WA), s 19(1). Exemptions to this offence are those set out in section 8 (which prescribes classes of persons who are exempt from the licensing requirements of
the Act), and anyone who comes into possession of ammunition pursuant to section 30(2) of the Act, ie a person acting as an agent for another person.

1299 Criminal Code (WA), s 378.
1300 Sentencing Act 1995 (WA), s 106(4a).
1301 Sentencing Act 1995 (WA), s 106(5).

(WA),
1302 Sentencing Act 1995 (WA), s 106(5).
1303 Sentencing Act 1995 (WA), s 106(1).
1304 Sentencing Act 1995 (WA), s 106(3)(a) and (b).
1305 Sentencing Act 1995 (WA), s 106(4). 1306 Firearms Regulations 1974, r 2B.
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14.6 Similar elements in offences

In some instances, there appear to be disparities
between the penalties for offences in the Firearms
Act and offences in the Criminal Code where the
offences involve very similar elements.

For instance, section 19(1ab) of the Firearms Act
provides that a person who sells, delivers or disposes
of, purchases, or otherwise comes into possession
of, or is in possession of any firearm or ammunition,
where this offence is committed in circumstances
where the person is also carrying:

¢ a prohibited drug or prohibited plant, as defined
in the Misuse of Drugs Act 1981 (WA), when not
authorised to be in possession of that drug or
plant under that Act; or

¢ an amount of money equal to or greater than the
prescribed amount,

is liable, on conviction, to imprisonment for 14 years.

Very similar elements are included in Criminal Code
offences, but with lower penalties:

e Section 68D(2) of the Criminal Code provides that
a person who, without lawful excuse, has ready
access to both a dangerous or offensive weapon
or instrument and cash equal to or greater than
the prescribed amount is guilty of a crime and
liable to imprisonment for five years.

e Section 68E(2) of the Criminal Code provides
that a person who, without lawful excuse, has
ready access to both a dangerous or offensive
weapon or instrument and a prohibited drug or
a prohibited plant, as those terms are defined by
the Misuse of Drugs Act 1981 that, under section
6 or 7 of that Act, the person is not authorised
to possess, is guilty of a crime and is liable to
imprisonment for five years.

The ‘prescribed amount’ referred to in section 19(1ab)
of the Firearms Act"% and section 68D(2) of the
Criminal Code™" is the same: $3,000.

In addition, the offence in section 68 of the Criminal
Code is somewhat similar to the offence in section
23(9a) of the Firearms Act in that both offences
address the situation of a person who causes fear
with a firearm:

e Section 23(9a) of the Firearms Act provides that
a ‘person who from any place, discharges any
firearm, or any shot, bullet, or other missile from a

1307 Criminal Code (WA), s 68D(1).
1308 Firearms Act 1973 (WA), s 23(9a).
1309 Criminal Code (WA), s 68(1).
1310 Criminal Code (WA), s 68(2).

firearm, to the danger or, or in a manner to cause
fear to, the public or any person, commits an
offence’. The penalty provided is imprisonment
for three years or a $12,000 fine.3%®

e Section 68(1) of the Criminal Code provides that a
‘person who is or pretends to be armed with any
dangerous or offensive weapon or instrument
in circumstances that are likely to cause fear to
any person is guilty of a crime and is liable to
imprisonment for seven years. The summary
conviction penalty provided is three years’
imprisonment and a $36,000 fine.** |t is a defence
to prove that the accused person had lawful
authority to be so armed in such circumstances.’'

It seems anomalous that a person who is actually
armed, and discharges a firearm, is liable to a lesser
penalty for the offence under the Firearms Act than
a person who is or pretends to be armed contrary to
section 68(1) of the Criminal Code.

While it may be contended that the existence of
offence provisions with substantially similar elements
provides the police and the courts with flexibility, it is
not immediately apparent why there should be two
similar sets of offence provisions in this case and why
it should not be consolidated.

Question 36:

¢ Should the offences in sections 19(1ab) of
the Firearms Act 1973 (WA) and sections
68D(2) and 68E(2) of the Criminal Code;
and sections 23(9a) of the Firearms Act 1973
(WA) and section 68(1) of the Criminal Code
be consolidated respectively?

e If not, should the penalties be amended
to provide for greater parity between the
penalties for the above respective categories
of offences?

14.7 Parties to offences

Section 23C of the Firearms Act also makes provision
for parties to offences. It provides that, without
limiting section 7 of the Criminal Code™" or section
21A of the Firearms Act,'*'? a person who ‘by act or
omission is in any way directly or indirectly knowingly
concerned in the commission of any offence against
this Act is deemed to have committed that offence
and is punishable accordingly’.’33

1311 Section 7 of the Criminal Code concerns principal offenders of offences, and provides in part that when an offence is committed, each of the following persons is deemed to
have taken part in committing the offence and to be guilty of the offence, and may be charged with actually committing it: (a) Every person who actually does the act or makes
the omission which constitutes the offence; (b) Every person who does or omits to do any act for the purpose of enabling or aiding another person to commit the offence; (c)
Every person who aids another person in committing the offence; and (d) Any person who counsels or procures any other person to commit the offence.

1312 Section 21A of the Firearms Act 1973 (WA) concerns the responsibility for business conducted under a Dealer’s Licence, a Repairer's Licence or a Manufacturer’s Licence,

including responsibility for contraventions.
1313 Firearms Act 1973 (WA), s 23C.
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The 2008 Police Review observed that the 2002
National Firearms Trafficking Policy Agreement
resolved that all jurisdictions would make it an
offence to conspire to commit an interstate firearm
offence and that, in particular, all jurisdictions agreed
to establish an offence of:

a) conspiring to commit an offence in any place
outside the home jurisdiction, being an offence
punishable under the provisions of a law in force
in the foreign jurisdiction that corresponds to a
provision of the home jurisdiction’s law; or

b) aiding, abetting, counselling, procuring, soliciting
or inciting the commission of an offence in any
place outside the home jurisdiction, being an
offence punishable under the provisions of a law
inforceinthe foreignjurisdiction that corresponds
to a provision of the home jurisdiction’s law.

The Western Australia Police review also noted that
it had been agreed that the maximum penalty would
be the same punishment to which the person would
be subject had the offence been committed in the
home jurisdiction. The review noted that there is
no provision in the Firearms Act that specifically
implements this resolution, but that section 23C does
provide for the conviction of people who have been
directly or indirectly knowingly concerned in the
commission of an offence. The review recommended
that section 23C of the Firearms Act be reviewed to
determine the extent to which this provision would
apply where an offence is committed in another
jurisdiction.’"

Question 37:

e Should any amendment be made to the
Firearms Act 1973 (WA) to give full effect
to the above resolution recorded in the
2002 National Firearms Trafficking Policy
Agreement?

14.8 Penalties - consistency with other
jurisdictions

The Terms of Reference require the Commission
to provide advice on and recommend appropriate
legislative changes regarding penalties for firearm
offences and, in so doing, consider consistency with
penalties in other Australian states and territories.

The Firearms Act contains a number of offences
with a range of penalties. The Firearms Amendment

1314 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 35.

Act 2004 (WA) increased the penalties for many of
these offences, in some cases quite substantially.
For instance, the penalty for the offence in section
19(1ab)(a)™'® was increased from a maximum penalty
of eighteen months’ imprisonment or a $6,000 fine to
fourteen years’ imprisonment.'>

A 2008 report from the Australian Institute of
Criminology considered court outcomes and
sentencing practices across all Australian jurisdictions
for offences that involved firearms — the authors
noted that that sentencing procedures differ between
jurisdictions, as do characterisations of sentences.
Suspended sentences are, for instance, classed as
non-custodial in New South Wales but as custodial
in Western Australia.®” The authors also noted that
there was ‘little uniformity in firearm offences and
prescribed penalties among jurisdictions’ and that, for
instance, ‘the maximum penalty for illegal possession
of a firearm varies widely between jurisdictions,
ranging from 2 to 14 years imprisonment’.'3'®

Annexure 4 provides an inter-jurisdictional
comparison of the offences and related penalties
in Australia in respect of offences of unlawful sale,
purchase, possession and use of firearms. Annexure
5 is a comprehensive inter-jurisdictional comparison
of all the offences and related penalties in Australia.

The 2012 Research Brief issued by the Queensland
Parliamentary Library®™' noted that:

[i]t is difficult to provide a true comparison of
the penalties for firearms offences across all
Australian jurisdictions due to lack of uniformity
in state and territory legislation (e.g. in what
amounts to ‘possession’, variation in penalty
according to the category of firearm in question,
types of exceptions and defences).

Adding to the difficulty of comparison is the fact
that some jurisdictions also provide for summary
convictions.

The Weapons and Other Legislation Amendment
Act 2012 (Qld) amended the Weapons Act 71990 (Qld)
in 2012, which, among other things, provided for
mandatory sentences for some offences, including:

e unlawful trafficking in certain

circumstances;'320

in  weapons

e the unlawful supply of firearms without
reasonable excuse where at least one of the
weapons is a short firearm;3

1315 This is the offence of selling, delivering, disposing of, purchasing or possessing a firearm or ammunition without a licence, where a person is also in possession of either a

prohibited drug or plant or particular amount of cash.
1316 Firearms Amendment Act 2004 (WA), s 18(2).

1317 Davies M and Mouzos J, ‘Court outcomes for firearm offences in Australia’, Technical and Background Paper 31, Australian Institute of Criminology, 2, 3.
1318 Davies M and Mouzos J, ‘Court outcomes for firearm offences in Australia’, Technical and Background Paper 31, Australian Institute of Criminology, 4.
1319 Dixon N, ‘Proposed Changes to Offence Provisions in the Weapons Act 1990 (Qld)’, Research Brief 2012/No.08

1320 Weapons Act 1990 (Qld), s 65(1)(c) and (d).
1321 Weapons Act 1990 (Qld), s 50B(1)(d) and (e).
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¢ unlawful possession of a firearm which is used,'3??
or intended to be used,'*? for the purpose of
committing or facilitating an indictable offence;
and

¢ unlawful possession of a firearm in a public place
without reasonable excuse.®*

A parliamentary committee, which considered this
Bill, concluded that it would ‘give Queenslanders the
toughest gun laws in Australia’.'3?

The Firearms Act 1996 (Tas) has also recently been
amended, although the amendments are yet to
commence, to include a mandatory sentence for the
new offence of possession of a stolen firearm."3?¢ At
Commonwealth level, a Bill was introduced which
would, among other things, introduce a mandatory
sentence of five years’ imprisonment for trafficking
in firearms and firearm parts.”*? The schedule in the
Bill relating to mandatory sentencing was removed
by the Senate on 19 August 2015.

A comparison of penalty levels for some of the
more serious offences

A comparison of the maximum imprisonment
penalties for some of the more serious offences
reveals the following:

The offence of ‘trafficking’ is dealt with differently by
different Australian jurisdictions. Some, like Western
Australia, have an increased penalty for selling or
buying over a certain number of firearms without
specifically describing the offence as ‘trafficking’. The
Western Australia penalty is 14 years imprisonment
in respect of selling three or more firearms."*? It is
contained within section 19 of the Act, which is titled
‘Licensing offences’. Western Australia Police has
recommended that it would be more appropriate
for there to be a specific section that deals with
trafficking.’??°

On 5 March 2015, the Commonwealth Criminal Code
Act 1995 (Cth) was amended by the Crimes Legislation
Amendment (Psychoactive Substances and Other
Measures) Act 2015 (Cth) to create new international
firearms offences of trafficking prohibited firearms
and firearm parts into and out of Australia (new
Division 361 of the Code); and extend the existing

1322 Weapons Act 1990 (Qld), s 50(1)(d)(i).
1323 Weapons Act 1990 (Qld), s 50(1)(d)(ii).
1324 Weapons Act 1990 (Qld), s 50(1)(d)(iii).

offences of cross-border disposal or acquisition of
a firearm and taking or sending a firearm across
borders within Australia in Division 360 of the Code
to include firearm parts as well as firearms.'33°

Tasmania imposes the strongest maximum penalty of
up to 21 years’ imprisonment for trafficking, which
is dealt with through its Criminal Code.®*' South
Australia regards all offences of buying and selling as
trafficking and such an offence involving more than
one firearm has a 20-year maximum imprisonment.3?
ACT can impose a maximum penalty of 20 years’
imprisonment for the acquisition or disposal of four
or more firearms on the same occasion."3

The penalty for unauthorised sale or purchase of one
firearm (not prohibited, prescribed or a handgun)
ranges from two years’ to seven years’ imprisonment
with Western Australia’s maximum set at five years.!33*
For a similar offence in respect of a prohibited/
prescribed firearm or a handgun, the penalty ranges
from two years to fifteen years imprisonment with
Western Australia set at seven years.'3>

The penalties for unauthorised carrying or use of a
firearms in general (not prohibited, prescribed or a
handgun) range from two yearsto five years maximum
imprisonment with the maximum imprisonment for
Western Australia being four years.'33

It is evident from the few examples provided above
that any attempt at obtaining uniformity in penalties
across Australia would need to be coordinated at a
Commonwealth and interstate level. Notwithstanding
the large differences between penalty amounts and
maximum imprisonment terms across jurisdictions,
the Commission’s view is that the current penalty
levels in Western Australia are generally consistent
with the range of the penalties that can be imposed
in other Australian states and territories.

While significant penalties may be appropriate to
reflect the seriousness with which the community
views particular offences, the Commission considers
that care should be taken to avoid imposing penalties
that may be disproportionate to the gravity of the
offence and penalties imposed for other serious
crimes.

1325 Legal Affairs and Community Safety Committee, ‘Weapons and Other Legislation Amendment Bill 2012’, Report No. 17, November 2012, 9.
1326 Firearms (Miscellaneous Amendments) Act 2015 (Tas), s 45 introduces a new section 107A which provides that a court sentencing a person for this offence must, if there are
no exceptional circumstances, order the person to serve a term of imprisonment of not less than three months. If there are exceptional circumstances, the court must order the

person to pay a fine of 60 penalty units.

1327 Crimes Legislation Amendment (Powers, Offences and Other Measures) Bill 2015 (Cth), Schedule 6, cl. 1 and 2.

1328 Firearms Act 1973 (WA), s 19(1aa).

1329 Correspondence from GE Dreibergs, Deputy Commissioner of Western Australia Police, 20 July 2015.
1330 The introduction of a mandatory minimum five-year term of imprisonment for the new offences in Division 361 and existing offences in Division 360 of the Code was proposed in
the Crimes Legislation Amendment (Powers, Offences and Other Measures) Bill 2015 (Cth) but did not pass the Senate.

1331 Firearms Act 1996 (Tas), s 110A.
1332 Firearms Act 1977 (SA), s 14.

1333 Firearms Act 1996 (ACT), s 220(5).
1334 Firearms Act 1973 (
(
(

WA), s 19(1).
1335 Firearms Act 1973 (WA), s 19(1ac).
1336 Firearms Act 1973 (WA), s 23(3).
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Question 38:

e Should the offence of trafficking in firearms
be dealt with separately in the Firearms Act
1973 (WA)?

14.9 Enforcement of the Firearms Act 1973
(WA) - police powers

The Firearms Act gives wide enforcement powers to
Western Australia Police. In particular, under:

e section 24(1), a member of the Western Australia
Police may demand from any person in possession
of a firearm or ammunition: the licence or permit
authorising such possession; evidence that he
or she is authorised to have such possession
otherwise than a licence or permit or is exempt
from the requirement to hold a licence; or, if
relevant, the Extract of Licence.®3 Where the
person does not produce the item requested,
or the officer is not satisfied that the person’s
possession of the firearm or ammunition is
otherwise authorised, he or she may seize and
take possession of that firearm or ammunition.

e section 24(2), a member of the Western Australia
Police may seize and take possession of any firearm
or ammunition that is in a person’s possession,
whether or not the person is authorised to possess
it, if in the member’s opinion possession of it by
that person may result in harm being suffered
by any person; or that person is not at that time
a fit and proper person to be in possession of
it.'338 For the purposes of exercising the powers
given by section 24(2), a member of the Western
Australia Police may enter and search any
premises on which, in his or her opinion, there are
reasonable grounds to suspect that any firearm
or ammunition may be found in the possession
of a person in the circumstances described in that
subsection.’°

e section 24(4), a member of the Western Australia
Police may question any person suspected on
reasonable grounds of being able to furnish
information relating to an offence or suspected
offence under the Act; stop, search and detain
any person suspected on reasonable grounds
of possessing a firearm or ammunition without
lawful excuse; stop, search and detain any vehicle
or conveyance where there are reasonable
grounds to suspect that a firearm is kept without

1337 Firearms Act 1973
1338 Firearms Act 1973
1339 Firearms Act 1973

( s 24(1)

(

(
1340 Firearms Act 1973 (

(

(

(

), s 24(1
), s 24(2
), s 24(2a).
), s 24(4,
1341 Firearms Act 1973 ) (7
1342 Firearms Act 1973 ) (7
1343 Firearms Act 1973 (WA), (7

s24
s24
s24

WA .
WA ).
WA a
WA ).
WA ).
WA ).
).

lawful excuse; and arrest any person suspected
on reasonable grounds of committing an offence
under the Act.’%

The powers that section 24 gives to a member of the
Western Australia Police may be exercised without a
warrant, with one exception.” This exception is the
power to enter and search any premises on which, in
the member’s opinion, there are reasonable grounds
to suspect that any firearm or ammunition may
be found in the possession of a person who in the
member’s opinion is not at that time a fit and proper
person to be in possession of it; or where possession
of it by that person may result in harm being suffered
by any person. That particular power may be exercised
without a warrant only if a member of the Western
Australia Police is reasonably of the opinion that there
is an immediate threat of harm being suffered by a
person, and that the delay that would be involved in
obtaining a warrant would be likely to increase the
risk or extent of such harm, and the member of the
Western Australia Police provides the Commissioner
with a written report explaining the reasons for that
opinion after the powers are exercised.'3*?

The above powers in section 24 of the Firearms Act are
in some instances very broad. The powers in section
24(2) above may be exercised solely on the basis of
the opinion of a member of the Western Australia
Police; the Act does not require that this opinion be
based on reasonable grounds.

By contrast, the exercise of the powers in section
24(2a) requires a police officer to have an opinion
that reasonable grounds exist, which is appropriate
given this power allows police to enter and search
a premises; an infringement of civil rights which
is arguably greater than that of having firearms
temporarily seized. Further, this power can only be
exercised with a warrant, or, in the absence of a
warrant, where a written report is provided after the
fact which explains the reasons for a police officer’s
opinion that there was an immediate threat of harm
being suffered by a person and that the delay that
would have been involved in obtaining a warrant
would have been likely to increase the risk or extent
of such harm.’3%

Similarly, the powers in section 24(4)(a), (b) and (c),
which include powers to question, stop, search,
detain and arrest a person, all require that a police
officer’s relevant suspicion be based on reasonable
grounds.

DR 1 d 4

LRCWA Project 105 | Review of the Firearms Act — Discussion Paper 163



The powers in section 24(3) can, like those in section
24(2), be exercised on the basis of the officer’s opinion;
he or she may examine a firearm in the possession
of a person and may seize and take possession of
it if he or she is of the opinion that it is unsafe or
unserviceable.

The sections that give a police officer power to seize
firearms or ammunition — sections 24(1), 24(2) and
24(3) — do not require that the police officer’s opinion
be based on reasonable grounds.

The power in section 24(1) is somewhat distinct as
it can only be exercised if the person in possession
of the firearm or ammunition fails to provide
their licence or permit, evidence that he or she is
authorised to have such possession otherwise than a
licence or permit or is exempt from the requirement
to hold a licence, or the Extract of Licence, or if the
officer is not satisfied that the person’s possession of
the firearm or ammunition is otherwise authorised.
That is, there is a clear factual basis for the seizure of
firearms in this instance: the failure of the person to
have on their person evidence of their authorisation
to possess firearms.

The powers of seizure in sections 24(2) and (3) are
different and can be exercised, respectively, on the
basis of an officer’s opinion that:

e a person's possession of the firearm or
ammunition may result in harm being suffered by
any person, or that the person is not at the time
a fit and proper person to be in possession of it;
and

e a firearm, possession of which is not authorised
under a Firearm Collector’s Licence, is unsafe or
unserviceable.

Given the nature of these provisions, it seems that
the reason for making these powers exercisable
solely on the basis of a police officer’s opinion is
the need to prevent immediate or imminent harm
to any person. It is also relevant that sections 24(2)
and (3) do not authorise a police officer to detain
or arrest a person, but simply to take possession of
firearms or ammunition. The consequences for the
individual might therefore be regarded as not being
severe enough to warrant a requirement that there
be reasonable grounds for an officer’s opinion,
particularly when weighed against the harm that the
exercise of these powers is sought to prevent, noting
that possession of firearms is a privilege rather than
aright.

However, seizure of firearms could negatively impact
licensees, particularly if the firearms are used in
connection with a licensee’s work. In addition, other
relevant legislation requires that when goods are
seized, an officer’s opinion or suspicion be based on
reasonable grounds. For instance:

e The Dangerous Goods Safety Act 2004 (WA)
provides that a Dangerous Goods Officer'*** may,
if he or she ‘suspects on reasonable grounds’
that there has been a contravention of that
Act, seize any dangerous goods involved, or a
sample of them, and any container or vehicle in
which they are being stored or transported, and
anything that is or may afford evidence of the
contravention.'**> Similarly, if a Dangerous Goods
Officer 'suspects on reasonable grounds’ that any
substance or thing may be dangerous goods or an
ingredient of dangerous goods or that anything
may have been in contact with dangerous goods,
he or she may, for enforcement purposes, seize
the substance, a sample of it, or the thing.'**6

e The Criminal Investigation Act 2006 (WA) states
that if the Act provides that an officer may seize a
thing that is relevant to an offending, the officer
may do so only if he or she reasonably suspects
certain circumstances exist, such as that the thing
is property that has been stolen or otherwise
unlawfully obtained, that possession of the thing
at that time and place by the person in possession
of it is unlawful, or that it is necessary to seize
the thing to prevent it from being used in the
commission of another offence.’®#

Distinctions can be drawn between the above
provisions and sections 24(2) and 24(3) of the Firearms
Act. Onitsterms, the power insection 24(2) is explicitly
to be exercised for the purpose of preventing harm,
as distinct from investigating an offence. If one
takes the view that firearms are uniquely dangerous,
and that the Firearms Act exists in order to prevent
harm caused by these dangerous things, it may be
concluded that the current approach taken in sections
24(2) and (3) is appropriate. Conversely, it may be
concluded that the powers in section 24(2) and 24(3)
of the Firearms Act are too broad. The Commission
seeks stakeholders’ views on this matter below.

In addition, section 24(6) of the Firearms Act also
provides that a person who:

o refuses or fails without lawful excuse to answer
any question put by a member of the Western
Australia Police under the Act;'38

1344 Dangerous Goods Officers are appointed under section 27 of the Dangerous Goods Safety Act 2004 (WA).

1345 Dangerous Goods Safety Act 2004 (WA), s 37(1)(a) and (b).
1346 Dangerous Goods Safety Act 2004 (WA), s 37(2)(a) and (b).
1347 Criminal Investigation Act 2006 (WA), s 146(a), (c) and (e)(iv).
1348 Firearms Act 1973 (WA), s 24(6)(a).
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e wilfully misleads or wilfully attempts to mislead
any member of the Western Australia Police in any
particular manner likely to affect the discharge of
his or her duty under the Act;"**or

o refuses or fails to produce any licence or permit
he or she holds under the Act, or any firearm
in respect of which any such licence or permit is
issued, or any Extract of Licence issued in respect
of any such licence or permit or in respect of
any exemption or other authorisation, within
reasonable time after demand made by a member
of the Western Australia Police,'35°

commits an offence punishable by a $4,000 fine.

The terms of section 24(6) of the Firearms Act were
considered during the 2008 Western Australia Police
Review of the Act. The review report noted that
‘[flollowing the recent creation of the new Police
Licensing Services and recommendations of the CAT
review'*'itis anticipated that the number of functions
previously undertaken by police officers will now
be undertaken by police staff and outsourced’ and
proposed that it was “timely to review this provision
to open it up to circumstances where persons other
than police officers may be undertaking duties
required under the Firearms Act'.'3>?

Accordingly, the review recommended that section
24 of the Firearms Act be amended ‘to ensure that
the offence of wilfully misleading takes account
of future situations where police staff or other
persons may be involved in administration of that
statute’.”®>3 The current applications process includes
involvement from persons who are not police officers
— including unsworn officers and persons employed
by Australia Post — but this recommendation has not
been implemented.

1349 Firearms Act 1973 (WA), s 24(6)(b).
1350 Firearms Act 1973 (WA), s 24(6)(c)

Question 39:

Should section 24 of the Firearms Act 1973 (WA)
be amended to provide:

e in section 24(1), that the officer must
be satisfied on reasonable grounds that
a person's possession of firearms or
ammunition is not authorised before the
officer is empowered to seize the firearms
or ammunition;

e in section 24(2), that the officer’'s opinion
that possession of a firearm or ammunition
by a person may result in harm being
suffered by any person, or that the person
is not at the time a fit and proper person
to be in possession of it, must be based on
reasonable grounds;

e in section 24(3), that the officer’s opinion
that a firearm is unsafe or unserviceable
must be based on reasonable grounds; and

e in section 24(6), that the offence of wilfully
misleading or wilfully attempting to mislead
any member of the Western Australia Police
in any particular likely to affect the discharge
of his or her duty under the Firearms Act
1973 (WA) also applies with respect to
persons administering the Act who are not
members of the Western Australia Police?

14.10 Seizure and disposal of firearms under
the Firearms Act 1973 (WA)

There also appears to be a lack of clarity in the
requirements surrounding the treatment of firearms
which are seized by Western Australia Police under
the Firearms Act, as distinct from firearms which
are seized in accordance with other legislation.’*
Section 24(5) of the Firearms Act provides that ‘any
firearm or ammunition seized ... under the provisions
of subsection (1) shall be dealt with according to
law’.®>> However, firearms and ammunition may also
be seized under subsection (2), and firearms may be
seized under subsection (3).

1351 The 2008 Western Australia Police Review noted that the ‘CAT review was completed in February 2008 and examined the Western Australia Police management of firearm
licensing’; Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28, n4.

1352 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28.
1353 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 28.
1354 See Restraining Orders Regulations 1997 (WA), r 5.

1355 Firearms Act 1973 (WA), s 24(5).
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The Firearms Regulations also make some provision
for the storage and treatment of firearms and
ammunition after they have been seized, but these
provisions are limited; they appear only to apply to
firearms and ammunition seized by officers under
section 24(2) while exercising the power in section
24(2a).

Regulation 22A of the Firearms Regulations provides
that if a member of the Western Australia Police
exercises powers of entry without a warrant under
section 24(2a) of the Firearms Act and, when those
powers were exercised, any firearm or ammunition
was seized or taken under section 24(2) of the Act:

e the member of the Western Australia Police
seizing it is to notify the officer in charge of
the Firearms Branch by telephone, facsimile, or
similarly speedy means as soon as practicable;'%¢

e if the owner of the firearm or ammunition
seized is neither the holder of a licence relating
to it nor otherwise lawfully entitled to possess
it, the Commissioner is required, within 21 days
after notification of the seizure of any firearm or
ammunition is given to the Firearms Branch, to
give the owner notice under section 33(1)(c) of
the Firearms Act requiring the owner to lawfully
dispose of it'**” unless the owner dies or cannot be
found or a prosecution has been commenced for
an offence relating to the firearm or ammunition
seized;'**®

e if the owner of the firearm or ammunition
seized is the holder of a licence relating to it or
is otherwise lawfully entitled to possess it, the
Commissioner is required, within 21 days after
notification of the seizure of any firearm or
ammunition is given to the Firearms Branch, to
return it to the owner, revoke the licence and
give the owner notice under section 33(1)(c) of
the Firearms Act requiring the owner to lawfully
dispose of the firearm or ammunition, or give
the owner a request under section 20(1a) of the
Act,’®>® unless the owner cannot be found or a
prosecution has been commenced for an offence
relating to the firearm or ammunition seized;°

e ifthe Commissioner gives the owner of the firearm
or ammunition a request under section 20(1a) of
the Firearms Act, the Commissioner must, within 21

1356 Firearms Regulations 1974 (WA), r 22A(3).
1357 Firearms Regulations 1974 (WA), r 22A(4).
1358 Firearms Regulations 1974 (WA), r 22A(5)(a) and (b).

days after information is supplied or a submission
is made, or within the 28-day period specified
in section 20(1a) of the Act (whichever happens
first) either return the firearm or ammunition
seized to the owner or revoke the licence and
give the owner notice under section 33(1)(c) of
the Firearms Act requiring the owner to lawfully
dispose of the firearm or ammunition,® unless
the owner cannot be found or a prosecution has
been commenced for an offence relating to the
firearm or ammunition seized.'36?

These obligations, on the face of the Regulations,
apply only to firearms which are seized under section
24(2) of the Firearms Act during a search conducted
under 24(2a) without a warrant. It is unclear whether
these obligations also exist with respect to firearms
or ammunition seized during the course of exercising
the power in section 24(2a) with a warrant, or when
powers are exercised under section 24(1), (2) or (3)
alone.

Provision is also made for the disposal of firearms in
other circumstances. Section 33 of the Firearms Act
provides that where ‘any firearm or ammunition is in
the possession of a member of the Western Australia
Police’ and

e the owner cannot be found;3

¢ the owner, not being the holder of a relevant
licence or otherwise lawfully entitled to
possession of it, dies;'*%4or

e the owner, not being the holder of a relevant
licence or otherwise lawfully entitled to
possession of it, refuses or fails lawfully to dispose
of it within three months after notice in writing
from the Commissioner, or within such longer
period as the Commissioner may by the notice
allow, requiring him to do so;"%

the Police Commissioner may ‘dispose of that firearm
or ammunition in accordance with the regulations
by destruction, sale or otherwise’. The Firearms
Regulations provide that where the Commissioner
disposes of a firearm or ammunition in his or her
possession under section 33 of the Firearms Act he or
she may retain the firearm in the Police Department
Armoury and Ballistics Library,'**¢ dispose of it through
the State Supply Commission, or destroy the firearm

1359 Firearms Regulations 1974 (WA), r 22A(6)(a), (b) and (c). Section 20(1a) of the Firearms Act 1973 (WA) provides that the Commissioner may, in writing, request a person who is
the holder of any licence, permit, or approval to supply information, or further information, that the Commissioner considers to be necessary in order to determine whether or
not the holder remains a fit and proper person, or to make a submission to show cause why the power of revocation should not be exercised. If that information is not supplied,
or that submission is not made, to the Commissioner in a form acceptable to the Commissioner within 28 days, or such further period as the Commissioner may approve, the

licence, permit or approval may be revoked.

1360 Firearms Regulations 1974 (WA), r 22A(9)(a) and (b).
1361 Firearms Regulations 1974 (WA), r 22A(7).

1362 Firearms Regulations 1974 (WA), r 22A(9)(a) and (b).
1363 Firearms Act 1973 (WA), s 33(1)(a).

1364 Firearms Act 1973 (WA), s 33(1)(b).

1365 Firearms Act 1973 (WA), s 33(1)(c).

1366 Firearms Regulations 1974 (WA), r

1367 Firearms Regulations 1974 (WA), r

(a)

12(a).
12(b).
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or ammunition by smelting or other approved method
under police supervision.'%® Section 33 also makes
provision for the use of the proceeds of any sale of
a firearm by the Commissioner; if after reasonable
inquiry the Commissioner is of the opinion that the
owner cannot be contacted, the net proceeds are
credited to the Consolidated Account.'3%°

In short, there does not appear to be any one
provision, in either the Firearms Act or the Firearms
Regulations, which comprehensively sets out how
firearms must be dealt with when they come into
police custody.

The Commission considers that the requirements
surroundingseizure of firearmsand ammunitionunder
the Firearms Act, and provisions for the treatment,
return, sale or destruction of those goods, or for the
revocation of licences following such seizure, should
be specified with greater clarity. It should be possible
to consult the Firearms Act and Firearms Regulations
and come to a clear understanding of:

e when Western Australia Police can seize firearms;

e what must then be done with those firearms, in
all circumstances; and

e whether, and how, the owner of the firearm may
seek to recover the firearm.

For its part, Western Australia Police has advised that
as a matter of practice, procedures under regulation
22A of the Firearms Regulations and section 24 of
the Firearms Act are followed whenever a firearm
is seized, but has acknowledged that this could be
made clearer.’?”°

Proposal 40:

e that the Firearms Regulations 1974 (WA) be
amended to provide that the requirements
of Regulation 22A apply to all firearms and
ammunition seized by Western Australia
Police, whether under the Firearms Act 1973
(WA) or any other power.

14.11 Firearms prohibition orders

In New South Wales,™" South Australia®’? and
Tasmania®™”3 ‘firearms prohibition orders’ are used to
provide for restrictions on particular individuals.

1368 Firearms Regulations 1974 (WA), r 12(c).
1369 Firearms Act 1973 (WA), s 33(2).

For instance, in South Australia the Firearms Act
1977 (SA) provides that the Registrar of Firearms may
issue a firearms prohibition order against a person if
satisfied that possession of a firearm by the person
would be likely to result in undue danger to life or
property; or that the person is not a fit and proper
person to possess a firearm; and that it is in the public
interest to prohibit the person from possessing and
using a firearm.374

Onceapersonissubjecttoafirearmsprohibition order,
he or she is disqualified from obtaining any licence
or permit under the Act; it is an offence punishable
by up to $75,000 or imprisonment for 15 years for
that person to acquire, possess or use a firearm."”>
Persons subject to a firearms prohibition order may
not be present at or join a firearms club or reside at
premises on which there is a firearm, firearm part or
ammunition.”’¢ Severe penalties are also prescribed
for supplying a firearm, firearm part or ammunition
to a person subject to a firearms prohibition order.”””
The Act also provides for the issue of interim firearms
prohibition orders by police officers."*’8

There is limited information available on the impact
of laws providing for firearms prohibition orders.
The Firearms Act 1977 (SA) required the Minister
for Police to cause a report to be prepared on the
first two years’ operation of the Firearms Prohibition
Orders amendments, which came into effect on 27
November 2008. The report was required to address
the number of firearms prohibition orders issued and
revoked; the number of reviews and appeals relating
to firearms prohibition orders; and the outcome of
each review or appeal that has been completed or
finally determined.’®*The report, tabled in the South
Australian parliament on 1 March 2012, was very brief.
It noted that as of 21 December 2010, 56 firearms
prohibition orders had been issued, none had been
revoked, and one appeal had been commenced in
relation to a firearms prohibition order. The report
also noted that:

e 35 firearms prohibition orders had been issued
against members or associates of various Outlaw
Motorcycle Gangs;

e two firearms prohibition orders had been issued
against illicit firearms manufacturers (one of
which was believed to have been manufacturing
machine guns and other automatic weaponry for
Outlaw Motorcycle Gangs);

1370 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 22.

1371 See Firearms Act 1996 (NSW), Part 7.
1372 See Firearms Act 1977 (SA), Part 2A.
1373 See Firearms Act 1996 (Tas), Part 8.

1374 Firearms Act 1977 (SA), s 10B(1).

1375 Firearms Act 1977 (SA), ss 10C(1) and (3).

(SA),
1376 Firearms Act 1977 (SA), ss 10C(5) and (7).
1377 Firearms Act 1977 (SA), s 10C(10).
1378 Firearms Act 1977 (SA), s 10A.
1379 Firearms Act 1977 (SA), s 10D.
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¢ 19 firearms prohibition orders had been issued
against persons with other criminal backgrounds
or affiliations; and

e eight persons had either been arrested or
reported for breaching their firearms prohibition
orders, and the matters were still before the
courts.'380

InNew South Wales, legislation, which cameinto effect
on 1 November 2013, extended police powers relating
to firearms prohibition orders.*® The amendments
enable members of the police to detain and search
a person in respect of whom a firearms prohibition
order has been made, and to enter and search any
premises, vehicles, vessels or aircraft that the person
occupies, controls or manages.'*®2 The police can use
these powers to determine whether the person has
contravened the firearms prohibition order, and can
exercise them without a search warrant. The New
South Wales Ombudsman is currently reviewing
these amendments and scrutinising police use of the
Act’'s new search powers until 1 November 2015."383
At the end of this period the Ombudsman is required
to prepare a report on the exercise of these powers,
which the Minister must table in parliament.'38

It was reported prior to the April 2013 Council
of Australian Governments meeting that the
Commonwealth would be encouraging ‘all premiers
to consider adopting the SA legislation as part of the
national crackdown on firearms and gang crime’.'38>
The then Commonwealth Justice Minister Jason Clare
was reported as saying: ‘The Commonwealth is of
the view that all states and territories should provide
police with additional search powers, targeted at
those who are subject to an FPO, to allow police
to move quickly to search for and, if found, seize
illegal firearms’ and that ‘the SA laws should be
used as a model for other states and territories’. The
COAG communiqué included an agreement that
Senior Officials would consider ‘implementation of
additional firearm search powers to target repeat
offenders’.!38

Western Australia Police has advised that it would
support amendments to the Firearms Act to provide
for the issue of Firearms Prohibition Orders in Western
Australia,®®” and has proposed that such amendments

1380 Report prepared by the Commissioner of Police, dated 22 December 2010.
1381 Firearms and Criminal Groups Legislation Amendment Act 2013 (NSW).
1382 Firearms Act 1996 (NSW), s 74A.

1383 Firearms Act 1996 (NSW), s 74B(1).

1384 Firearms Act 1996 (NSW), s74B(4) and (5).

1385 Adelaide Advertiser 18 April 2013.

would be similar to sections 73 and 74 of the Firearms
Act 1996 (NSW). In summary, these sections provide
that:

e the Police Commissioner may make a firearms
prohibition order against a person if, in the
Commissioner’s opinion, ‘the person is not fit,
in the public interest, to have possession of a
firearm?’;'388

¢ a firearms prohibition order takes effect when it
is personally served on the person against whom
it is made;"®

e the Commissioner may revoke a firearms
prohibition order at any time for any, or no,
stated reason;"%°

e a person who is subject to a firearms prohibition
order must not acquire, possess or use a firearm,
firearm part or ammunition;™"

e a person must not supply or give possession of a
firearm, firearm part or ammunition to another
person knowing that the other person is subject
to a firearms prohibition order;¥*?and

* a person subject to a firearms prohibition order
must not reside at premises where there are
firearms, firearm parts or ammunition™* and
must not without reasonable excuse attend the
premises specified in a firearms dealer’s licence,
a shooting range, the premises of a firearms club,
or any other premises of a kind prescribed by the
regulations.'3%

A person the subject of a firearms prohibition order
may seek a review of this decision in the Civil and
Administrative Tribunal.'®%

In considering the proposal for introducing firearms
prohibitions orders, it is relevant to consider existing
restrictions on firearm possession in Western
Australia.

14.11.1 Restrictions on firearms possession

There is provision in the Criminal Organisations
Control Act 2012 (WA) for control orders to be made
against members of declared criminal organisations
and persons who have an association with a declared

1386 Council of Australian Governments Meeting — Communiqué. 19 April 2013, Canberra. Accessed at https://www.coag.gov.au/sites/default/files/COAG_Communique_190413.pdf.
1387 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 30.

1388 Firearms Act 1996 (NSW), s 73(1).

1389 Firearms Act 1996 (NSW), s 73(2).

1390 Firearms Act 1996 (NSW), s 73(3).

1391 Firearms Act 1996 (NSW), ss 74(1), (2) and (3).

1392 Firearms Act 1996 (NSW), ss 74(4) and (5).

1393 Firearms Act 1996 (NSW), s 74(6). A defence is provided in section 74(7).
1394 Firearms Act 1996 (NSW), s 74(8).

1395

168

Firearms Act 1996 (NSW), s 75(1)(f). However, section 75(1A) provides that a person may not apply for a review of a firearms prohibition order if the person would be required under
section 11(5) or 29(3) to be refused a licence or permit (a disqualified person) had the person not been subject to a firearms prohibition order. Section 75(1B) provides further that the
decision to make a firearms prohibition order against a disqualified person is taken to be an administratively reviewable decision for the purposes of section 53 (Internal reviews) of
the Administrative Decisions Review Act 1997 and that section applies, with such modifications as are necessary, in relation to the decision to make such an order.
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criminal organisation, which prevent their possessing
orusing firearms. In addition, the Firearms Regulations
also provide restrictions on the grant of Dealer’s
Licences where the applicant is a close associate of
persons who are not fit and proper persons.

The Criminal Organisations Control Act 2012 (WA)
provides for control orders to be made against
members of declared criminal organisations and
persons who have an association with a declared
criminal organisation. As soon as practicable after
a declaration that an organisation is a criminal
organisation has been made, notice of the declaration
must be published in the Gazette and in at least
one newspaper circulating throughout Western
Australia.’®®® To date, no such declarations have been
made.

Control orders may be made where the court is
satisfied that one of the following grounds exist for
making a control order in relation to a person, and
that it is appropriate in the circumstances to make the
order:

¢ thatthe personisamember of a declared criminal
organisation;™’

e that the person is or purports to be a former
member of an organisation that is a declared
criminal organisation (whether or not the
organisation was a declared criminal organisation
at the time of the person’s former membership)
but has an ongoing involvement with the
organisation and its activities;'**® or

e that the person engages in, or has engaged
in, serious criminal activity and regularly
associates with members of a declared criminal
organisation.'®

Control orders may impose many restrictions on
persons subject to the order, including prohibiting
them from possessing a firearm,'*® or prohibiting
them from carrying on any activity that requires a
Dealer’s Licence, Repairer’s Licence, Manufacturer’s
Licence or Shooting Gallery Licence under the
Firearms Act.!%"

The Criminal Organisations Control Act 2012 (WA)
also provides that if an interim control order or
control order prohibits a person from possessing a
firearm, then it is a condition of the order that the

1396 Criminal Organisations Control Act 2012 (WA), s 15(1).
1397 Criminal Organisations Control Act 2012 (WA), s 57(2)(a).
1398 Criminal Organisations Control Act 2012 (WA), s 57(2)(b).
1399 Criminal Organisations Control Act 2012 (WA), s 57(2)(c)
1400 Criminal Organisations Control Act 2012 (WA), s 58(2)(d)(i)
1401 Criminal Organisations Control Act 2012 (WA), ss 58(2)(a), 80(1)(c) and 80(3).
1402 Criminal Organisations Control Act 2012 (WA), s 82(3).
1403 Criminal Organisations Control Act 2012 (WA), s 83(2).
(

1404 Criminal Organisations Control Act 2012 (WA), s 108.

person is prohibited from possessing or obtaining a
firearms licence, and must, within 24 hours after the
order comes into force, deliver to the custody of the
Police Commissioner at a police station all firearms
licences held by the person.'?

Failure to comply with the requirement to surrender
a firearm enlivens a police power to enter and search
a place, without warrant, and seize a prohibited item,
firearms licence or authorisation if a police officer
suspects on reasonable grounds that the person to
whom the interim control order or control order
relates has a prohibited item, firearms licence or
authorisation in his or her possession in that place.™
Itis an offence for a co-licensee or responsible person
to allow a controlled person access to a firearm.'0

The restrictions in the Criminal Organisations Control
Act 2012 (WA) apply only to persons who are members
or associates of a declared criminal organisation.
The provisions therefore cannot be applied to
prevent persons from accessing firearms who do
not fall within these categories but who may have,
for instance, a long history of violent offending or
threatening behaviour. Such people would arguably
have applications for licences refused; the discretion
accorded to the Police Commissioner in section 11 of
the Firearms Act is broad.

However, firearms may also be accessed by persons
who do not hold individual licences and who therefore
have not undergone the application process provided
for in the Firearms Act. For example, employees of
organisations which hold Corporate Licences, as
noted above at paragraph 12.4, may possess, carry
or use firearms or ammunition without holding an
individual licence, within certain parameters.'s%
Persons permitted to possess, carry or use a firearm
or ammunition by virtue of a Corporate Licence are
formally exempted from the licensing requirements of
the Firearms Act.'*°¢ In addition, and as noted above,
the Firearms Act provides for other exemptions from
the licensing process, including:

e approved commercial carriers or warehousemen;
1407

e persons working for a primary producer, or
who are family members of a primary producer,
and who are using a firearm licensed to that
primary producer for the purpose of destroying

1405 Section 16(1)(c) of the Firearms Act 1973 (WA) provides that an employee or agent of the relevant organisation, a person acting at the request of the organisation, or a
person employed in the Public Sector by or under an employing authority, within the meaning of the Public Sector Management Act 1994, who is required or authorised by
the organisation to act on behalf of the organisation in respect to a relevant act or omission, may be permitted to possess, carry or use a firearm or ammunition either on the
premises of the organisation, or in the course of carrying out a function approved by the Commissioner and authorised by the organisation, in accordance with the terms,

restrictions, limitations and conditions applicable to that licence.
1406 Firearms Act 1973 (WA), s 8(1)(f).
1407 Firearms Act 1973 (WA), s 8(1)(g).
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vermin or stock, where the use of the firearm
and ammunition is expressly authorised by the
primary producer for the purpose of primary
production; or who are in possession of such
firearm or ammunition while carrying it directly
between two such pieces of land or directly
between such land and any other place where
it is authorised by law to be held; if the use of
the firearm and ammunition by that person is
expressly authorised by the primary producer;'®

e a person who, as an employee or partner of the
holder of a licence to conduct a shooting gallery,
or as a customer of a shooting gallery being
conducted pursuant to this Act, handles or uses a
firearm or ammunition at that shooting gallery in
accordance with the conditions, restrictions and
limitations, if any, specified in the licence relating
to that shooting gallery;“*®and

e a person who, with the permission of the owner
of the firearm on an approved range, possesses,
handles or uses a firearm or ammunition for a
firearm that is the property of, or is the property
of a member of, an approved club or other
approved organisation and is held by that owner
under a licence or permit granted under the
Firearms Act.'41°

While commercial carriers or warehousemen must
be approved, there appears to be no approval
requirement on persons who are employed by, or are
family members of, a primary producer. It is possible,
for instance, that some persons who are employed
by, or are family members of, primary producers may
not be capable of satisfying the requirements of the
‘fit and proper person’ test in the Firearms Act.'*'" The
same may also apply to a person who seeks to shoot
at an approved range or a shooting gallery.

The provisions of the Firearms Act therefore do not
appear to rule out entirely the possibility of persons
who are not fit and proper persons being capable of
accessing firearms. Further, the restrictions provided
for in the Criminal Organisations Control Act 2012
(WA) will only apply to particular classes of persons. In
view of this, the Commission considers that it is worth
exploring whether a system of firearms prohibition
orders ought to be adopted in Western Australia.

Question 40:

e Should the Firearms Act 1973 (WA) be
amended to provide for firearms prohibition
orders, as in New South Wales?

14.11.2 Restrictions on Dealer’s Licences

The Firearms Regulations provides for restrictions on
the issue of Dealer’s Licences to ensure that criminal
organisations do not become involved in the firearms
trade. Restrictions on the ability of certain persons to
be employed in firearm dealerships were an aspect
of the 2002 National Firearm Trafficking Policy
Agreement.!4'?

Specifically, the Regulations provide that applications
for the issue or renewal of a Dealer’s Licence must
include information about each person who will, if
the application is successful, be a ‘close associate’ of
the applicant.” A ‘close associate’ of a holder of a
dealer’s licence is defined as a person who:

e holds any relevant financial interest,'" or is
entitled to exercise any relevant power'>
(whether in his or her own right or on behalf of
any other person) in the business of the holder,
and by virtue of that interest or power is able
to exercise a significant influence over or with
respect to the conduct of that business;'¢ or

e holds any relevant position,'*” whether in his or
her own right or on behalf of any other person,
in the business of the holder.’#!

The Regulations provide that the Police Commissioner
must not issue or renew a Dealer’s Licence if he or she:

¢ isnotsatisfiedthatthe applicantisto bethe person
primarily responsible for the management of the
business to be carried on under the authority of
the licence;* or

¢ s of the opinion that a person who will be (if the
licence is granted or renewed) a close associate
of the applicant is not a fit and proper person to
be a close associate of the holder of a Dealer’s
Licence.™20

1408 Firearms Act 1973 (WA), s 8(1)(i)(i) and (ii). The State Administrative Tribunal has found that section 8(1)(i) of the Act does not preclude a family member of a primary producer
from applying for a licence in his or her own right, and has noted that section 8 is ‘intended to be a relaxation of what is otherwise a very strict licensing regime, but is not
intended to be restrictive in itself’; see Cutbush and Commissioner of Police [2010] WASAT 45 at [38], [36].

1409 Firearms Act 1973 (WA), s 8(1)(1).
1410 Firearms Act 1973 (WA), s 8(1)(m).
1411 See Firearms Act 1973 (WA), ss 11(1)(c), 11(2), 11(3) and 11(6).

1412 See Bricknell S, ‘Firearm trafficking and serious and organised crime gangs’, Research and Public Policy Series no. 116, Canberra: Australian Institute of Criminology, June 2012,

9-10, accessed at http://www.aic.gov.au/media_library/publications/rpp/116/rpp116.pdf.

1413 Firearms Regulations 1974 (WA), r 6D and 6G.

1414 ‘Relevant financial interest’ is defined to mean, in relation to a business, any interest in the capital or assets of the business or any entitlement to receive any income derived from
the business, whether the entitlement arises at law or in equity or otherwise; see Firearms Regulations 1974 (WA), r 6C(1)(a) and (b).

1415 ‘Relevant power’ is defined to mean any power, whether exercisable by voting or otherwise and whether exercisable alone or in association with others, to participate in any
managerial or executive decision, or to elect or appoint any person to any relevant position; see Firearms Regulations 1974 (WA), r 6C(1)(a) and (b).

1416 Firearms Regulations 1974 (WA), r 6C(2)(a).

1417 ‘'Relevant position” is defined to mean, in relation to a business, a position whose holder participates in the management of the business, whether in the capacity of a director,

manager or secretary or otherwise; see Firearms Regulations 1974 (WA), r 6C(1).
1418 Firearms Regulations 1974 (WA), r 6C(2)(b).
1419 Firearms Regulations 1974 (WA), r 6E(a).
1420 Firearms Regulations 1974 (WA), r 6E(b).
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These Regulations allow for scrutiny of the business of
firearm dealerships, in particular scrutiny of persons
who may be involved in a business behind the scenes
but not be listed on a licence application.

The Regulations provide, further, that a Dealer’s
Licence may be made subject to the condition that
particular prescribed persons cannot be employed
by the business,'?' or that such persons cannot act
as agents for, or participate in the management of,
the business.'*?? The Regulations define ‘prescribed
person’, for this purpose, as a person who:

e within a period of ten years before being
employed in that business has been convicted
in Western Australia of an offence under Part Il
Chapter 1X'?3 or Part V' (other than Chapters
XXXIVH™235 and XXXV™28) of the Criminal Code
(that is, of an offence against the person);™?’ or

e within a period of ten years before being
employed in that business has been convicted
elsewhere of a substantially similar offence;? or

e withinaperiodoftenyearsbefore beingemployed
in that business has had his or her Dealer’s Licence
revoked by the Police Commissioner for any
reason;'?° or

e within a period of ten years before being
employed in that business has had his or her
application for a licence, permit or approval
refused by the Police Commissioner, or had a
licence, permit or approval revoked, because:

— the Commissioner was not satisfied that the
person was a fit and proper person to hold
the approval, permit or licence;'**° or

— the Commissioner considered that the issue of
the licence or grant of the permit or approval
to the person would be contrary to the public
interest;'' or

e s subject to a violence restraining order;'*2 or

e is subject to a conditional release order,
community based order, intensive supervision
order, suspended imprisonment or an early
release order under the Sentencing Act 1995

1421 Firearms Regulations 1974 (WA), r 6F(2)(a).
1422 Firearms Regulations 1974 (WA), r 6F(2)(b).

(WA), or a similar order or bond made or entered
into elsewhere;"**3 or

e s subject to a disqualification order made under
section 27A of the Firearms Act,'**which provides
that a court making a violence restraining order
against a person may order that, for a term set by
the court or until a court orders to the contrary,
the person be disqualified from holding any
licence, permit, or approval, or any particular
licence, permit, or approval, under the Firearms
Act'1435

The Regulations also provide that if the holder of a
Dealer’s Licence is prosecuted for a breach of a licence
condition'¢ for employing a prescribed person or
permitting a prescribed person to act as agent for or
participate in the management of the business, it is a
defence for the holder to prove that he or she did not
know and could not reasonably be expected to have
known that the person was a prescribed person.'#’

Similar provisions do not exist in respect of Repairer’s
Licences,'*®® Manufacturer's Licences'°and Corporate
Licences,'**% all of which also allow employees of the
holder to access firearms. The Commission considers
that it is worth exploring whether the restrictions
applying to the holders of Dealers’ Licences should
also extend with respect to these other licence
categories.

Question 41:

e Should the restrictions on Dealer’s Licences

be extended to Repairer’s Licences,
Manufacturer’s Licences and Corporate
Licences?

14.12 Domestic violence, restraining orders
and the Firearms Act 1973 (WA)

A firearm may be used to intimidate or control a
person despite it not being discharged, and it has
been suggested that this may particularly be the case
in situations of family or domestic violence. A 2009

1423

1424

1425
1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440

Part Il Chapter IX of the Criminal Code contains offences relating to unlawful assemblies and breaches of the peace. These offences include taking part in a riot (section 65), being
armed in or near a place of public entertainment (section 68B), being armed in public in company (section 68C), and being armed in a way that may cause fear (section 68).

Part V of the Criminal Code contains offences against the person and relating to parental rights and duties and against the reputation of individuals. Offences against the person
in this part include murder (section 279), manslaughter (section 280), unlawful assault causing death (section 281), grievous bodily harm (section 297), wounding and similar acts
(section 301), common assault (313) and assault causing bodily harm (section 317).

Chapter XXXIV of the Criminal Code contains offences relating to parental rights and duties, including child-stealing (section 343) and deserting a child under 16 (section 344).
Chapter XXXV of the Criminal Code contains the offence of criminal defamation (section 345).

Firearms Regulations 1974 (WA), r 6F(1)(a)(i).

( (i)

Firearms Regulations 1974 (WA), r 6F ).
Firearms Regulations 1974 (WA
Firearms Regulations 1974 (WA
Firearms Regulations 1974 (WA
Firearms Regulations 1974 (WA),
Firearms Regulations 1974 (WA), r 6F
Firearms Act 1973 (WA), s27A(1).
Under section 21(2) of the Firearms Act 1973 (WA).
Firearms Regulations 1974 (WA), r 6F(3).

Firearms Act 1973 (WA), s 16(1)(e).

Firearms Act 1973 (WA), s 16(1)(f).

Firearms Act 1973 (WA), ss 16(1)(c) and (2).

) (
) (
), 1 6F(
), T 6F(
) (
) (
) (

f).
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submission by Women’s Health New South Wales
made in response to a discussion paper on the NSW
Domestic and Family Violence Strategic Framework
stated: ‘Guns will often not be fired in domestic
violence but they are being used as a deadly tool
for control over the family and to silence the family
from making positive changes to end the abuse’.**
Unfortunately there is ‘a lack of up-to-date, published
information about the incidence of firearms use in an
intimate partner context in Australia, and the legal
status of those firearms’.144

All firearms legislation in Australia makes provision
for domestic violence offenders to a certain
extent; the 1996 National Agreement included a
requirement that all jurisdictions provide that it shall
be a ground for rejecting applications where the
applicant or licence holder has been the subject of
an Apprehended Violence Order, Domestic Violence
Order, restraining order or conviction for assault with
a weapon/aggravated assault within the previous five
years."* In addition, the 2002 National Handguns
Agreement included agreement that suspension or
cancellation of licences and seizure of firearms must
occur immediately upon the issue of an Apprehended
Violence Order or Domestic Violence Order on a
firearm licence holder.'##

The Firearms Act providesthatthe Police Commissioner
has sufficient grounds for forming an opinion that
a person is not a fit and proper person if the Police
Commissioner is satisfied that at any time within the
period of five years before the person applies for the
approval, permit or licence, a violence restraining
order was made against the person.***The restraining
order need not have been made in the context of
alleged domestic violence. The Firearms Act further
provides that a court making a violence restraining
order against a person may order that, for a term set
by the court or until a court orders to the contrary,
the person be disqualified from holding any licence,
permit, or approval under the Act."**® If a violence
restraining order that disqualifies the relevant person
from holding a licence, permit or approval is made
against a person who already holds a licence, permit
or approval, then that licence, permit or approval
is suspended and of no effect for so long as the
disqualification order is in place."¥

The Restraining Orders Act 1997 (WA) provides
that, subject to some exceptions, every violence
restraining order includes a restraint prohibiting
the person who is bound by the order from being in
possession of a firearm or firearms licence, and from
obtaining a firearms licence."** The Act provides that
when making a violence restraining order a court
may permit the respondent to have possession of a
firearm, and, if necessary, a firearms licence relating
to it, on such conditions as the court thinks fit if
satisfied that:

a) the respondent cannot carry on the respondent’s
usual occupation unless the respondent is
permitted to have possession of a firearm;

b) the behaviour in relation to which the order was
sought did not involve the use, or threatened use,
of a firearm; and

¢) the safety of any person, or their perception of
their safety, is not likely to be adversely affected
by the respondent’s possession of a firearm.'*°

The Restraining Orders Regulations 1997 (WA)
provides that a firearm or firearms licence seized by or
provided to police in accordance with the Restraining
Orders Act 1997 (WA) is to be held in safe custody
by the Police Commissioner until the restraining order
ceases to be in force, it is reclaimed by a co-licensee, or
it may otherwise be lawfully disposed of."*>° While the
firearm is in safe custody, it bears an identifying tag
or tie label which includes the name and address of
the owner and the depositor of the firearm, the date
of deposit, the type of firearm, the maker’s name, the
serial number of the firearm and the calibre.’

The restrained person may reclaim the firearm or
firearms licence once the order has ceased to be in
force. However, if a firearm being held by the Police
Commissioner has not been reclaimed within one
month after the restraining order ceases to be in
force, the Commissioner may regard the restrained
person and any co-licensee as an owner who cannot
be found for the purposes of section 33 of the
Firearms Act.\*>

Similarly, if a firearms licence held by the Police
Commissioner is not reclaimed within one month
after the restraining order ceases to be in force, the
Commissioner may regard the restrained person as

1441 Women's Health NSW (Peak Association for the 22 NSW Government-funded Women'’s Health NGOs), ‘Response to the Discussion Paper, NSW Domestic and Family Violence
Strategic Framework’, 2009, 19, accessed at http://www.whnsw.asn.au/PDFs/NSW_Domestic_and_Family_Violence_Strategic_Framework_Discussion_Paper.pdf. Similar
arguments have also been made elsewhere; see for instance Law Reform Commission of Australia, Report No. 30 — Domestic Violence, 56, accessed at http://www.alrc.gov.au/

sites/default/files/pdfs/publications/ALRC30.pdf.

1442 Submission from the Public Health Association of Australia (WA Branch), 8 October 2014, 3.
1443 Australasian Police Ministers’ Council, Special Firearms Meeting, 10 May 1996, Resolutions, 10, accessed at http://www.ag.gov.au/CrimeAndCorruption/Firearms/

Documents/1996%20National%20Firearms%20Agreement.pdf.

1444 Ministerial Council on the Administration of Justice, Australasian Police Ministers’ Council Special Meeting on Firearms (Handguns) November 2002, Sydney, Consolidated

Resolutions, 4.
1445 Firearms Act 1973 (WA), s 11(3)(a)(iv).
1446 Firearms Act 1973 (WA), s 27A(1).
1447 Firearms Act 1973 (WA), s 27A(3).
1448 Restraining Orders Act 1997 (WA), s 14(1)(a) and (b).
1449 Restraining Orders Act 1997 (WA), s 14(5).
1450 Restraining Orders Regulations 1997 (WA) r 5(1)(a), (b) and (c).
1451 Restraining Orders Regulations 1997 (WA), r 5(5),
1452 Restraining Orders Regulations 1997 (WA) r 5(3).

172 LRCWA Project 105 | Review of the Firearms Act — Discussion Paper

), Firearms Regulations 1974 r 11(2).

DR 1 d 4


http://www.whnsw.asn.au/PDFs/NSW_Domestic_and_Family_Violence_Strategic_Framework_Discussion_Paper.pdf
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC30.pdf
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC30.pdf
http://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/1996%20National%20Firearms%20Agreement.pdf
http://www.ag.gov.au/CrimeAndCorruption/Firearms/Documents/1996%20National%20Firearms%20Agreement.pdf

having requested, under section 20(4) of the Firearms
Act, that the firearms licence be cancelled.’?

Further, the Restraining Orders Regulations 1997
(WA) provide that, before returning a firearm or
firearms licence, the Police Commissioner must have
regard to section 20 of the Firearms Act,'*>* which
sets out the Commissioner’s powers to revoke, or to
refuse to renew, a licence under the Act.

The Prohibited Behaviour Orders Regulations 2011
(WA) make similar provision for persons claiming their
firearms after an order under that Act has ceased to
have effect.'s>

The Commissionisinterested in exploring the question
whether the Firearms Act and the Restraining Orders
Act 1997 (WA) are interacting effectively. There
has been some suggestion that, while firearms are
in police custody during the course of a violence
restraining order, renewal notices are not sent to
the licensees and therefore the licences expire and
must be applied for anew.'** The Commission would
welcome feedback on this and any other issues
relating to restraining orders and the Firearms Act.

Question 42:

e |Is the interaction between the Firearms Act
1973 (WA) and the Restraining Orders Act
1997 (WA) operating effectively?

14.13 Convictions and charges for offences
involving violence

In the immediate aftermath of the Sydney siege
(discussed in Annexure 1), when it was erroneously
reported that the gunman held a firearms licence,
there was some speculation as to how he could have
obtained and retained a licence given his criminal
history.'*>” At the time of the siege, the gunman was
on bail for serious violent offences: accessory to
murder (before and after the fact), and 40 charges
of indecent and sexual assault.'*>® As it transpired, the
gunman did not hold a firearm licence. However, in
view of the questions that were raised in the wake of
the siege it is worth exploring the position a licensed
firearms owner would be in under the Firearms Act if
charged with serious offences.

1453 Restraining Orders Regulations 1997 (WA) r 5(4).

1454 Restraining Orders Regulations 1997 (WA) r 5(2).

1455 Prohibited Behaviour Orders Regulations 2011 (WA), r 7.
1456 Meeting with Hon Rick Mazza MLC, 2 December 2015.

14.13.1 Convictions

Firstly, it is worth noting the position of persons who
are convicted of offences under the Firearms Act,
offences involving firearms under other legislation,
notably the Criminal Code, or other serious violent
offences.

The Firearms Act makes provision for the forfeiture
of firearms upon a person’s conviction. Specifically,
section 28 of the Act provides that when a person
is convicted for any offence under any written law,
the court may order that any firearm, ammunition,
silencer, or any other item to which the Act applies
‘relating to the charge’ be forfeited to the Crown.">®
However, this section only applies to firearms that
are related to the charge in respect of which the
person was convicted, and this wording has been
interpreted narrowly.® This means that, if a person
owns multiple firearms and is convicted of an offence
which was committed using one firearm, only the
specific firearm used in the offence can be ordered
to be forfeited to the crown. In addition, a person
sentenced for a serious violent offence which does
not involve a firearm cannot be ordered to forfeit his
or her firearms under this section of the Firearms Act.

Section 28 therefore provides the court with limited
flexibility, and there may be instances in which this is
detrimental. For example, if person A owns several
firearms and is convicted of threatening person B'%'
by saying he or she will shoot Person B (without
specifying with which particular firearm this threat
is to be effected), it is unclear how any individual
firearm could be said to be ‘related to the charge’.
This lack of flexibility could be addressed by removing
the words ‘related to the charge’ to provide the
courts with more options. However, there may be
concerns that this would give the courts too wide a
power to require people to forfeit private property
to the Crown. It is arguable that this power should
only be enlivened where a person is sentenced for an
offence that either involves a firearm or casts doubt
on a person’s fitness to use and possess a firearm. The
Commission considers that the question of the court’s
power to order forfeiture of firearms and ammunition
merits exploration and has invited submissions on this
point below.

1457 'Tony Abbott questions gun laws as he announces inquiry into Martin Place siege’, WA Today, 17 December 2014, accessed at http://www.smh.com.au/federal-politics/political-
news/tony-abbott-questions-gun-laws-as-he-announces-inquiry-into-martin-place-siege-20141217-1295y2 .html.

1458 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—-New South Wales
Review, January 2015, vi, 37, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.

1459 Firearms Act 1973 (WA), s 28. This section also provides that where it appears to the court that the firearm or ammunition, silencer or other item belongs to some other person,
who is lawfully entitled to possession and is not guilty of any offence in relation to it under the Firearms Act 1973 (WA), the court shall order the firearm or ammunition, silencer

or other item to be delivered to that other person.
1460 See Coumbe v Whittaker [1999] WASCA 151.

1461 Section 338A of the Criminal Code provides that any person who makes a threat with intent to (a) gain a benefit, pecuniary or otherwise, for any person; or (b) cause a detriment,
pecuniary or otherwise, to any person; or (c) prevent or hinder the doing of an act by a person who is lawfully entitled to do that act; or (d) compel the doing of an act by a
person who is lawfully entitled to abstain from doing that act, is guilty of a crime. Where the threat is to kill a person, the penalty is ten years’ imprisonment; in any other case it

is seven years’ imprisonment. See also Criminal Code s 338B.
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In addition, as noted at paragraph 14.5 of this
Discussion Paper, the Sentencing Act 1995 (WA) also
setsout additional options for courts when sentencing
an offender for a ‘firearms offence’,'*%? an offence
involving assault with a weapon, or an offence
involving violence."%* Where a court is sentencing
an offender in respect of one of these offences, the
court may order that, for a term set by the court, the
offender be disqualified from holding or obtaining a
licence, permit or approval under the Firearms Act.4%
When the court makes such an order, any relevant
licence, permit or approval held by the offender
under the Firearms Act is suspended and has no effect
for so long as the disqualification order is in place, or,
if the order so specifies, it is cancelled.'*®> The court
must also ensure that details of the offence and the
order are made known to the Police Commissioner.46¢
Data obtained from the Department of the Attorney
General discloses that in 2014:

e two orders for a firearms licence disqualification
were made when sentencing offenders for
offences committed under the Criminal Code;

e two orders for a firearm licence disqualification
were made when sentencing offenders for
offences committed wunder the Firearms
Regulations;

e six orders for a firearm licence disqualification
were made when sentencing offenders for
offences committed under the Misuse of Drugs
Act 1981 (WA);

e 11 orders for a firearm licence disqualification
were made when sentencing offenders for
offences committed under the Weapons Act 1999
(WA); and

e 61 orders for a firearms licence disqualification
were made when sentencing offenders for
offences committed under the Firearms Act.

In 2014, there were 1,448 charges for an offence
under the Firearms Act which resulted in a conviction.
In 61 of these cases a firearm disqualification order
was made."%’ It appears therefore that such orders
are only made in a small minority of cases. Offences
under the Firearms Act vary in seriousness, and it
may be that many of these are not so serious as to

warrant a disqualification. However, the possibility
of a mechanism for an automatic disqualification is
canvassed below.

The remaining course of action open to Western
Australia Police is the Police Commissioner’s power
to revoke the licence™®® of a person who has been
convicted. The Police Commissioner’s ability to
revoke licences generally is discussed at paragraph
5.7. However, the Commission understands that
revocations take time, partly because the Licensing
Enforcement Division within Western Australia Police
will not necessarily become aware that a licensee has
been convicted of a relevant offence as soon as the
conviction occurs. When the Police Commissioner
takes action to revoke a licence under the Firearms
Act, he or she must give notice in writing to the
holder, including the reasons for the decision,° and
a person whose licence is revoked may seek a review
of this decision in the SAT."4°

The Commission understands from Western Australia
Police that a person whose licence is revoked has
three months from the time of the notice to dispose
of his or her firearms and ammunition.'””"' The three-
month period apparently comes from section 33(1)(c)
of the Firearms Act, which provides that where:

any firearm or ammunition is in the possession
of a member of the Western Australia Police if

. the owner, not being the holder of a licence
relating thereto or otherwise lawfully entitled to
possession of it, refuses or fails lawfully to dispose
of it within a period of three months after notice
in writing from the Commissioner, or within
such longer period as the Commissioner may by
the notice allow, requiring him to do so ... the
Commissioner may dispose of that firearm or
ammunition in accordance with the regulations
by destruction, sale or otherwise.'#”?

That section 33(1)(c) applies to revocations is not
clear from the face of section 20 (which sets out the
Police Commissioner’s power to revoke licences), and
the Commission suggests that the Firearms Act be
amended to make this clearer.

In addition, the Firearms Regulations provides that a
licence that has been revoked must be delivered to

1462 'Firearms offence’ is defined as: stealing, attempting to steal, or conspiring to steal a firearm or ammunition; receiving or attempting to receive or conspiring to receive a firearm
or ammunition; an offence where a party to the offence (whether that party is charged or not) uses or is in possession of a firearm or ammunition during the commission of
the offence; an offence where a firearm or ammunition is used after the commission of the offence (whether by the offender or by another party to the offence) to assist the
offender to avoid, or to attempt to avoid, apprehension; or an offence under the Firearms Act 1973 (WA); see Sentencing Act 1995 (WA), s 106(4a). For the purposes of this
definition, ‘ammunition’ includes replica ammunition, ammunition rendered inoperative, and blank ammunition, and ‘firearm’ has the same definition as in the Firearms Act 1973
(WA) and includes a replica firearm and a firearm rendered inoperative; see Sentencing Act 1995 (WA), s 106(5).

1463 Sentencing Act 1995 (WA), s 106(1).
1464 Sentencing Act 1995 (WA), s 106(1).
1465 Sentencing Act 1995 (WA), s 106(3)(
1466 Sentencing Act 1995 (WA), s 106(4).

a) and (b

1467 Firearms Disqualifications — Information obtained from the Department of the Attorney General on 19 June 2015.

1468 Firearms Act 1973 (WA), s 20.
1469 Firearms Act 1973 (WA), s 20(
1470 Firearms Act 1973 (WA), s 22(
1471 Firearms Act 1973 (WA), s 33(

(WA), s 33(

3).
2).
()
1472 Firearms Act 1973 (WA), s 33(1)(c)
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police within seven days of receipt of the notice of
revocation.'”’? The Commission understands that as
a matter of practice, firearms are taken at the time
a letter is provided in accordance with section 33(1)
(0), and are then held by Western Australia Police for
three months. At the end of this three-month period,
the licence is revoked, unless the licensee has sought
a review of this decision.#*

Again, the Commission considers that it would be
helpful for the Firearms Actto set out more clearly how
revocations are effected. Relevantly, the provisions
of the Firearms Act and Firearms Regulations which
relate to the seizure of firearms more generally are
discussed in this Discussion Paper at paragraph 14.10.

In addition, it is of some concern to the Commission
that there does not appear to be any mechanism for
the automatic suspension of a firearm licence where a
person is found guilty of serious violent offences, such
as murder, manslaughter or grievous bodily harm.
Instead, reliance is placed on Western Australia Police
to revoke the licence in situations where the court
does not impose a disqualification order. This leaves
open the possibility of a time lag between a person’s
conviction, which demonstrates their unfitness to
hold a firearms licence, and the revocation of that
licence.

The Commission invites submissions on a proposal
to provide for a rebuttable presumption of
disqualification in these circumstances. Importantly,
in order to provide the court with an appropriate
degree of flexibility, the proposal provides that
an order should not be made where it is not in the
interests of justice to do so. This is intended to account
for occasions where it may not be just to disqualify
a person on the basis of a conviction. For instance,
there may be an occasion where a person commits
an offence involving violence that is on a minor scale,
such as a common assault, and requires a firearm in
their course of his or her employment (such as where
the person is a primary producer).

1473 Firearms Regulations 1974 (WA), r 13.

Proposal 41:

e that section 106 of the Sentencing Act
71995 (WA) be amended to provide
for a rebuttable presumption that a
disqualification order will be made where a
person is sentenced for a ‘firearms offence’,
an offence involving assault with a weapon,
or an offence involving violence, unless it
would be contrary to the interests of justice
to do so;

e section 20 of the Firearms Act 1973 (WA) be
amended to make clear:

— the period during which a person must
dispose of firearms and ammunition
following revocation of his or her
licence; and

— when and how Western Australia Police
may seize firearms and ammunition
following revocation of a licence; and

e section 28 of the Firearms Act 1973 (WA) be
amended to extend its operation to allow
forfeiture of any firearms where the charge
or offence either involves physical violence,
or involves the use or threatened use of a
firearm.

14.13.2 Charges

There is no provision in the Firearms Act or the
Firearms Regulations for the automatic seizure of
firearms and firearms licences where a person is
charged with violent offences, as distinct from where
a person becomes subject to a violence restraining
order. There is also no provision in the Bail Act 1982
(WA) requiring a person who holds a firearm licence,
who is charged with a violent offence and is released
on bail, to automatically surrender his or her firearm/s
and licence, although it would be possible on the face
of the Bail Act 1982 (WA) for a bail decision-maker to
impose a condition on these terms.'’>

At the pre-conviction stage, there is no specific
mechanism in the Act to confiscate firearms and
ammunition possessed by persons charged with
violent offences. On one view, given that at this stage
in proceedings a person has simply been charged
with an offence, and has not been (and may never be)
convicted of it, this may be an appropriate approach.
However, it is worth considering whether there is
sufficient certainty as to how legally owned firearms
are and should be dealt with, where the owner is
charged with a serious offence.

1474 Email correspondence from Carl Fisher, Project Officer, Licensing Services, Licensing Enforcement Division, Western Australia Police, 16 April 2015.
1475 Relevantly, Bail Act 1982 (WA), Schedule 1, Part D, cl. 2(2)(b) and (c) provide respectively that conditions may be imposed to ensure that an accused does not while on bail commit

an offence; or does not endanger the safety, welfare or property of any person.
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It appears the consequences for a licensed firearms
owner of being charged with violent offences
depends largely on police discretion. As noted
elsewhere in this paper at paragraph 14.10, the
Firearms Act provides that a police officer may ‘seize
and take possession of any firearm or ammunition
that is in the possession of a person, whether or not
the person is licensed or otherwise authorised to
possess it’, if in the police officer’s opinion possession
of the firearm or ammunition by that person may
result in harm being suffered by any person; or that
person is not at the time a fit and proper person to
be in possession of it."*¢ It should be borne in mind
that the definition of ‘possession’ in the Firearms
Act is broad; the Act provides that ‘possession’, in
addition to actual physical possession of a firearm or
ammunition, means the custody or control of it, or
having and exercising access to it in any place either
alone or in common with others.”””” A police officer
arresting a person for a serious violent offence, or a
police officer who subsequently becomes aware that
a person who has been arrested for such an offence
is a licensed firearms owner, may choose to seize the
person’s firearm or firearms on this basis and hold it
pending trial.

As noted above, it is also possible for the Police
Commissioner to revoke a licence held under the
Firearms Act."®Most of the grounds on which alicence
may be revoked require the Police Commissioner to
be ‘satisfied’ that a particular state of affairs exists."’”®
However, the Act also provides that the Commissioner
has a sufficient ground for forming an opinion that
a person is not a fit and proper person to hold an
approval, permit or licence under the Firearms Act
if the Commissioner ‘suspects, on the basis of an
intelligence report or other information held in
relation to the person, that the person is a threat to
public safety’.*8 In theory, then, a licence could be
revoked on the basis that a person has been arrested
for a serious violent offence.

If the person were ultimately found not guilty, they
would have to make a fresh application for a licence,
which would impose a burden on them. If licences
could be suspended pending a hearing of particularly
serious charges (as is the case with violence restraining
orders), this might be a preferable option, although
it could still impose a hardship on licensees who use
firearms in the course of their work and may be seen
as harsh given it would occur at the stage where
charges are merely laid and a person is presumed not

guilty.

1476 Firearms Act 1973 (WA), s 24(2).
1477 Firearms Act 1973 (WA), s 4.
1478 Firearms Act 1973 (WA), s 20.

The Commission invites submissions on the concept
of an automatic licence suspension, as distinct from
a revocation or disqualification, where a person is
charged with the offences listed in section 106 of
the Sentencing Act 1995 (WA). Such a mechanism
would also reduce any possible time lag between
a person being charged and the suspension of the
licence. However, in order to address the potential
for unfairness, it is proposed that a mechanism be
provided for a persontoseek to overturn asuspension;
this will be particularly relevant where a person uses
a firearm in the course of his or her employment.

Proposal 42:

that the Firearms Act 1973 (WA) be amended to
provide:

e for automatic temporary suspensions
of licences, permits and approvals, and
temporary surrender of firearms and
ammunition, where a person has been
charged with a ‘firearms offence’, an
offence involving assault with a weapon, or
an offence involving violence; and

e for a mechanism allowing the person
charged to apply to the court to have that
suspension overturned.

Offences and penalties — other

The Firearms Act also provides that a person who
permits possession of any firearm or ammunition to be
taken by another person ‘where there are reasonable
grounds for believing that he knows, or ought to
know, that the other person is affected by alcohol or
drugs, or alcohol and drugs, or that the other person
is of unsound mind, commits an offence’. The penalty
for this offence is imprisonment for 18 months or a
$6,000 fine."8!

The wording of this offence is unusual; it does not
simply require that there be reasonable grounds to
suspect that a person is affected by alcohol and/or
drugs but adds the additional element that there
must be reasonable grounds to suspect that the
relevant person ‘knew or ought to know’ that a
particular state of affairs existed.

The Commission suggests that, in the event that the
Firearms Act s restructured to add clarity (as discussed
at paragraph 5.9), the language in this offence be
reconsidered.

1479 For instance, the Police Commissioner may revoke a licence if he or she is satisfied that harm may be suffered by any person as a result of a person retaining or regaining
possession of a firearm or ammunition, that to do so is in the public interest, or that a person who is the holder of a licence, permit or approval could not, because of section 11
of the Act, be granted the approval or permit or issued the licence if the person were then applying for it. See Firearms Act 1973 (WA), ss 20(1)(aa), 20(1)(ac) and 20(1)(a)(iii).

1480 Firearms Act 1973 (WA), s 11(3)(c).
1481 Firearms Act 1973 (WA), s 23(1).
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The Commission’s terms of reference requires it to
consider ‘any relevant issues arising from the recent
Operation Unification’.

‘Operation Unification’ is the name given to an annual
two-week national campaign (which took place for
the first time in 2013) against unlicensed firearms run
by police in each Australian state and territory under
the direction of the Australia New Zealand Policing
Advisory Agency.

15.1 ‘Operation Unification’ -
inter-jurisdictional Agreement

Police Ministers agreed to the ‘Operation Unification’
campaign at a June 2012 meeting of the Standing
Council on Police and Emergency Management
following a report on the illegal firearms market,
commissioned by the then Commonwealth Minister
for Home Affairs and Minister for Justice, the
Hon Jason Clare MP, from the Australian Crime
Commission.

The Australian Crime Commission’s report concluded
that, as a conservative estimate, there were more
than 250,000 longarms and 10,000 hand guns in the
illicit firearms market, and also noted that firearms
that flow into the illicit market may be used by
criminals for many decades (the oldest firearm traced
by the Australian Crime Commission was a revolver
manufactured in 1888). The report also concluded
that the illegal firearms market was sourced from
firearms:

e that were never surrendered or registered
following the 1996 gun buyback scheme stolen
from legitimate owners;

e diverted by dishonest dealers, illegal imports;
and

¢ made or reactivated by backyard operators.

The Australian Crime Commission undertook a
tracing analysis of 3,186 weapons that Australian law
enforcement agencies seized, concluding that 12 per
cent had been stolen or were the subject of staged
theft. The report was classified and has not been
publicly released.'8?

The communiqué from the Standing Council on
Police and Emergency Management meeting noted
that Ministers invited the Chief Executive Officer of
the Australian Crime Commission, Mr John Lawler

APM, to present the findings of the Australian Crime
Commission’s National lllicit Firearms Assessment.
After considering the findings, Ministers agreed to a
range of activities to progress a national response to
firearms crime. These included:

e in-principle agreement to the development of a
national ballistics identification network;

e development of a national firearms registry,
which was agreed in principle;

e implementation of a National Firearms
Identification Database, consistent with the
Interpol Firearm Reference Table;

e The Australian Crime Commission, working in
conjunction with CrimTrac and in consultation
with all jurisdictions, establishing a set of
nationally agreed key data for both registered
and unregistered firearms;

e The Australian Crime Commission developing
Illicit Firearms Assessments in 2013-2014 and
2014-2015, including an analysis of illicit domestic
use and trafficking, and the importation of illicit
firearms;

e development of an Enhanced National Firearms
Serial Number Tracing Capability, which was
agreed to in principle;

e stronger legislation to target firearms trafficking;

e strengthening of the integrity of firearms
regulation across jurisdictions through the use
of criminal intelligence and stronger identity
management;

e establishing a working party to analyse further
gaps and opportunities to strengthen legislation
governing firearms possession and use;

e development of a coordinated national
operational response to serious organised
crime involving firearms, including targeted
enforcement measures against high risk groups;

e working with the Commonwealth’s newly
established Firearm Intelligence Target Team
inside the Australian Customs and Border
Protection Service to fuse together all available
intelligence from law enforcement agencies and
target criminal key groups at the border; and

e development of a national community awareness
campaign in relation to unlicensed firearms.83

1482 As noted above, the report itself cannot be accessed. However, a fact sheet on illicit firearms containing some of the report’s findings can be accessed via the website of the
Australian Crime Commission at https://www.crimecommission.gov.au/publications/intelligence-products/crime-profile-fact-sheets/illicit-firearms.

1483 Standing Council on Police and Emergency Management, Communiqué 29 June 2012, 1-2, accessed via http://www.ag.gov.au/EmergencyManagement/Pages/
StandingCouncilonPoliceandEmergencyManagementMeetingDatesandCommuniques.aspx.
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'Operation Unification’ grew out of the final point of
agreement — the community awareness campaign.

The joint Commonwealth—-New South Wales review
of the Sydney Siege, which is discussed in Annexure 1,
briefly referred to Operation Unification. The review
noted: ‘An estimated 1,500 firearms are stolen each
year, with relatively few of these recovered. This
presents an ongoing concern for police nationally, as
are the links to organised crime. To this end, Operation
Unification - Illlegal Guns Off Our Streets is a joint
initiative of police agencies focussed on getting illicit
firearms out of the hands of criminals through short
amnesty periods in each state and territory. Over two
weeks in June 2014, through reports from the public,
seizure operations and firearms being handed in, over
180 illicit firearms were removed from circulation in a
two-week period and 65 charges laid over a period of
weeks in 2014°.1484

15.2 ‘Operation Unification’ in Western

Australia

Thus far, ‘Operation Unification’ has taken place
twice, from 24 May to 7 June 2013 and from 16 to 29
June 2014. Speaking in parliament on 23 May 2013,
the Police Minister, Ms Liza Harvey MLA, explained of
the inaugural Operation Unification campaign that:

[t]his nationwide policing effort ... acknowledges
that criminals do not respect borders. That is
why police are working together across Australia
to get illicit firearms off our streets and out of
homes.

... the possession and use of illicit firearms are
significant elements of criminal activity in WA
and in Australia more broadly. Trafficking of
firearms, including the movement of firearm parts
across borders, is an ongoing concern for police
jurisdictions, as are the links to organised crime.
According to the Australian Crime Commission’s
national illicit firearms assessment, it is estimated
that there are more than 250,000 longarms and
10,000 hand guns in the illicit firearms market
in Australia. Operation Unification is aimed at
recovering these illicit firearms, including those in
the possession of criminals and in particular those
used by organised crime groups or suspected by
police of being used for the purpose of criminal
activity. It is also aimed at encouraging members
of the public to contact Crime Stoppers on 1800
333 000 with any information they may have
about illicit firearms. The intelligence gathered

from people calling Crime Stoppers can be used
by police to assist in tackling this problem and
the criminal activity associated with it. It is also
a good time to remind people that firearms that
are not safely stored are at risk of being stolen
and falling into the hands of criminals.

Statistics collected throughout the operation
will be used to inform future investigations
by police agencies into illicit firearms, to
enhance coordination across jurisdictions and
collaboration with other intelligence agencies,
and to strengthen operational arrangements.'#®

In the lead-up to the 2013 Operation Unification
campaign, it was reported that 459 guns had been
stolen in Western Australia during the previous
year, compared to the national estimate of 1,500
gun thefts yearly. In particular, it was reported that
in May 2013 there had been 57 gun thefts, seven of
which were stolen in one night alone from a single
home.'%® State Crime Acting Commander Tony Flack
was quoted as advising that ‘quite a number of
lawful firearms owners are being targeted in terms of
having their firearms stolen from their premises’ and
that ‘organised crime seems to be finding their way
and are now producing their own firearms ... from
raw material and that is organised, that is particularly
concerning given the seizures of those home-made
firearms tend to be semi-automatic weapons’. Mr
Flack advised that firearms could sell for between
$5,000 and $10,000 on the black market, and stated
that the risk to the community from illegal firearms
was ‘self-evident’, as firearms are ‘easily concealable
and can effect mass casualties’.'®’

Some stakeholders have submitted that firearm
recovery statistics reported under Operation
Unification should be treated with caution; it has
been posited that ‘many firearms “recovered” were
merely returned through the existing channels
available to dealers as part of the ongoing destruction
of dilapidated firearms'.'4s8

Western Australia Police has advised that it considers
that Operation Unification is ‘largely successful’
and has noted that 'members of the public do
come into possession of unlicensed firearms (often
through deceased estates) and conducting publicised
amnesties is effective in removing these firearms
from the community’.*®® The issue of amnesties
more broadly is considered at paragraph 14.1 of this
Discussion Paper.

1484 Department of the Prime Minister and Cabinet and Department of the Premier and Cabinet New South Wales, Martin Place Siege: Joint Commonwealth—-New South Wales
Review, January 2015, 49, accessed at https://www.dpmc.gov.au/pmc/publication/martin-place-siege-joint-commonwealth-new-south-wales-review.
1485 L Harvey, Hansard, 23 May 2014, accessed at http://www.parliament.wa.gov.au/Hansard/Hansard.nsf/0/19F8088029E75E5348257BBE0013386C/$File/A39%2051%20

20130523%20All.pdf

1486 Spooner R, ‘Legal gun owners targeted by crime: police’, WA Today, 23 May 2013, accessed at http://www.watoday.com.au/wa-news/legal-gun-owners-targeted-by-crime-

police-20130523-2k2zi.html.

1487 Quoted in Spooner R, ‘Legal gun owners targeted by crime: police’, WA Today, 23 May 2013, accessed at http://www.watoday.com.au/wa-news/legal-gun-owners-targeted-by-

crime-police-20130523-2k2zi.html.

1488 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.
1489 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 27.
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Western Australia Police also provided the following
table summarising the outcomes of Operation

Unification in 2013:

Operation Unification - lllicit Firearms results

Statistics Reported National
Phone calls to Crime Stoppers 318
Australia (CSA)

Investigations initiated as a 217
result of phone calls to CSA

Premises searched 87
Number of illicit firearms 110
seized

Arrests 52
Charges 104
Notices issued 96

Information on the outcomes of Operation Unification
in 2014 has also been requested and is being sought

by Western Australia Police.'9°

Question 43:

e Do you have any comment on any issues
arising from Operation Unification?

WA

46

29

14
34

9
48
Nil

1490 Correspondence from Dr Karl O’Callaghan, Commissioner of Western Australia Police, 16 June 2015, 28.
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Reports specifically referred to in the Terms of
Reference have been considered elsewhere in this
Discussion Paper. Report 68 of the Joint Standing
Committee on Delegated Legislation — Explanatory
Report in relation to the Firearms Amendment
Regulations 2013 is considered at paragraph 6.1.2.
In addition, the Auditor General’s 2013 Information
Systems Audit Report is considered at paragraph 6.2.

Two additional relevant reports, one from the
Western Australian Parliament and one from the
Senate, are discussed below, and the report into the
Sydney Siege is considered in Annexure 1.

16.1 Standing Committee on Public
Administration - Inquiry into the
Potential Environmental Contribution
of Recreational Hunting Systems

Currently, it is illegal to discharge a firearm on Crown
land in Western Australia.'*®' Recreational hunting
therefore takes place on pastoral leases or on privately
owned land, and large areas in the state are excluded
from recreational hunting. Unallocated Crown Land
and unmanaged reserves comprise 36 per cent of the
state’s land mass."%2

On 27 November 2013, the Western Australian
Legislative Council directed the Standing Committee
on Public Administration to inquire into recreational
hunting systems. Specifically the Legislative Council
moved, in part, that it:

(@) acknowledges the use in other states of
regulated, licensed recreational hunting systems
and the potential environmental contribution
made in controlling pest animals on public lands,
together with the possible economic, cultural and
recreational benefits to the community; and

(b) directs that the Public Administration Committee
inquire into the benefits or otherwise of a similar
system being adopted in Western Australia."**

The report of the Standing Committee on Public
Administration on recreational hunting was tabled
on 10 March 2015. The report recommended that the

1491 Land Administration Act 1997 (WA), s 267(2)(h).

Government introduce a two-year trial of recreational
hunting on public land in Western Australia, taking
into consideration the following issues that should be
addressed:

¢ native title and legislative requirements;

e carrying out a thorough
assessment;

risk management

e measuring the impact on feral animal numbers;

e measuring the impact on the local economy and
tourism in nearby areas;

e implementing an online booking and GPS
tracking system following the New South Wales
model.

The Standing Committee on Public Administration
further recommended that the trial be located in two
separate areas, such as a reclaimed pastoral station in
the mining and pastoral region and a state forest in
the southwest land division.'

Two members of the Standing Committee on Public
Administration, who were both members of the
Opposition, tabled a minority report that dissented
from the majority’s findings and recommendation.
This report recommended that recreational hunting
not be permitted on Unallocated Crown Land.'%®

The majority of the findings in these two reports are
not directly relevant to the Commission’s review of
the Firearms Act; the findings concern such matters
as systems for recreational hunting that exist in
other jurisdictions, global positioning system (GPS)
technology, the need for conclusive data on the
effectiveness or otherwise of recreational hunting as
a form of feral animal control, the potential impact of
a recreational hunting scheme on native title, and the
existence of animal welfare concerns. However, some
aspects of the report do touch on the administration
of the Firearms Act, as follows.

The majority report of the Standing Committee
on Public Administration quoted one stakeholder
who was critical of the level of training required to
obtain a licence under the Firearms Act 1973 (WA)

1492 Slattery C, Director General, Department of Lands, Transcript of Evidence, 18 June 2014, 2, cited in Standing Committee on Public Administration, Report on Recreational Hunting
Systems, Report No. 23, 35, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/

pc.rhs.150304.rpf.023.xx.pdf.

1493 Standing Committee on Public Administration, Report on Recreational Hunting Systems, Report No. 23, 1, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/
(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/pc.rhs.150304.rpf.023.xx.pdf.

1494 Standing Committee on Public Administration, Report on Recreational Hunting Systems, Report No. 23, Recommendation 1, 65, accessed at http://www.parliament.wa.gov.au/
parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022A00E/$file/pc.rhs.150304.rpf.023.xx.pdf.

1495 Minority Report of Hon Amber-Jade Sanderson MLC and Hon Darren West MLC in regard to Regulated, Licensed Recreational Hunting Systems in Australia, 5, accessed at
accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/pc.rhs.150304.rpf.023

xx.pdf.
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as ‘substandard’. The stakeholder contended that
the required training ‘should, at the minimum,
encompass some sort of practical component, where
someone actually has physical contact with a firearm
prior to getting a firearms licence; at the moment
there is none".**¢The issue of training requirements is
considered at paragraph 10.6 of this Discussion Paper.

In addition, the majority report referred briefly
to evidence provided by Western Australia Police
about the potential impact of a recreational hunting
scheme on police resources. Western Australia Police
had advised the Standing Committee on Public
Administration that in 2013 its officers had attended
28 properties to respond to concerns from residents
who had heard gunfire, and 55 per cent of these
incidents had occurred between 6 pm and 10 pm.'¥’
Western Australia Police expressed concern that
‘recreational shooting on public land will inevitably
see a significant rise in these types of complaints,
whether justified or not’'*® but concluded that
an increase could be managed within existing
resources.'9°

The minority report was also critical of the
administration of the ‘property letter’ requirement in
the Firearms Act. The minority report quoted from
the Auditor General’s June 2013 report discussed
above at paragraph 6.2 as follows:

one property owner had provided property
letters (a property letter is a letter declaring the
right of an individual to shoot on a particular
property) to over 270 applicants over the past
17 months. We noted that these firearms had all
been purchased from the same firearms dealers.
Similarly we found another case where over 80
property letters had been provided by the same
property owner for firearms purchased from a
single dealer.’>

The minority report stated that "WA Police have failed
to tackle this questionable practice’.™® The issue of
‘property letters’ is considered at paragraph 9.1.1.

The Commission does not propose to make any
recommendations specifically arising out of the
Standing Committee on Public Administration’s
report on Recreational Hunting Systems It does
however note that if recreational hunting were to

be allowed, on a trial basis or permanently, on public
land, the Act would require amendment and it may
have consequential implications for the Commission’s
proposals in relation to property letters in respect of
using firearms on private land.

16.2 Senate inquiry — gun-related violence

16.2.1 Background information

A Senate Committee, the Legal and Constitutional
Affairs References Committee, has also recently
reported on the ability of Australian law enforcement
authorities to eliminate gun-related violence in
the community. The terms of reference for the
Committee’s inquiry were as follows:

a. the estimated number, distribution and lethality
of illegal guns, including both outlawed and
stolen guns, in Australia;

b. the operation and consequences of the illicit
firearms trade, including both outlawed and
stolen guns within Australia;

c. the adequacy of current laws and resourcing to
enable law enforcement authorities to respond
to technological advances in gun technology,
including firearms made from parts which have
been imported separately or covertly to avoid
detection, and firearms made with the use of 3D
printers;

d. the extent to which the number and types of
guns stolen each year in Australia increase the risk
posed to the safety of police and the community,
including the proportion of gun-related crime
involving legal firearms which are illegally held;

e. the effect banning semi-automatic handguns
would have on the number of illegally held
firearms in Australia;

f. stricter storage requirements and the use of
electronic alarm systems for guns stored in homes;

g. the extent to which there exist anomalies in
federal, state and territory laws regarding the
ownership, sale, storage and transit across state
boundaries of legal firearms, and how these laws
relate to one another; and

h. any related matters.

1496 Beaton Z, Manager, Beaton Firearms, Transcript of Evidence, 13 August 2014, 2, cited in Standing Committee on Public Administration, Report on Recreational Hunting Systems,
Report No. 23, 55, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/

pc.rhs.150304.rpf.023.xx.pdf.

1497 Supplementary Information from Western Australia Police, 18 June 2014, 5, cited in Standing Committee on Public Administration, Report on Recreational Hunting Systems,
Report No. 23, 62, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/

pc.rhs.150304.rpf.023.xx.pdf.

1498 Supplementary Information from Western Australia Police, 18 June 2014, 6, cited in Standing Committee on Public Administration, Report on Recreational Hunting Systems,
Report No. 23, 62, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022 A00E/$file/

pc.rhs.150304.rpf.023.xx.pdf.

1499 Ward C, Assistant Commissioner State Crime, Western Australia Police, Transcript of Evidence, 18 June 2014, cited in Standing Committee on Public
Administration, Report on Recreational Hunting Systems, Report No. 23, 63, accessed at http://www.parliament.wa.gov.au/parliament/commit.nsf/
(Report+Lookup+by+Com+ID)/626C36B10F4939A748257E040022A00E/$file/pc.rhs.150304.rpf.023.xx.pdf.

1500 Cited in Minority Report of Hon Amber-Jade Sanderson MLC and Hon Darren West MLC in regard to Regulated, Licensed Recreational Hunting Systems in Australia, 4, accessed at
http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626 C36B10F4939A748257E040022 A00E/$file/pc.rhs.150304.rpf.023.xx. pdf.

1501 Minority Report of Hon Amber-Jade Sanderson MLC and Hon Darren West MLC in regard to Regulated, Licensed Recreational Hunting Systems in Australia, 4, accessed at http:/
www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/626 C36B10F4939A748257E040022 A00E/$file/pc.rhs.150304.rpf.023.xx.pdf.
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The Legal and Constitutional Affairs References
Committee released its report, Ability of Australian
law enforcement authorities to eliminate gun-related
violence in the community, on 9 April 2015.

Some aspects of the report are relevant to the current
review; for instance, questions relating to storage
and the extent to which anomalies exist in federal,
state and territory laws regarding the ownership,
sale, storage and transit across state boundaries of
legal firearms. However, the focus of the Legal and
Constitutional Affairs References Committee was on
illicit firearms, rather than on the administration of
licensing regimes such as that created by the Firearms
Act.

The Legal and Constitutional Affairs References
Committee noted that it had received ‘over 400
submissions, many of which were concerned about
the impact the inquiry might have on the ownership
and use of firearms’, and its report emphasised from
the outset that ‘the main focus of this inquiry was
on illicit firearms in Australia’, and that although
‘some of the terms of reference refer to regulation of
registered firearms that are legally held, this is in the
context of ensuring that these are not diverted to the
illicit market'.'502

As with the report of the Standing Committee on
PublicAdministrationonrecreational huntingschemes
discussed above, different members of the Legal
and Constitutional Affairs References Committee
provided two separate reports. One report, Ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community, was authored
by a majority of the voting members of the Legal and
Constitutional Affairs References Committee. The
other, Report by a Majority of Senators Attending
the Inquiry, dissented from the first report and,
although it included two non-voting members was
said to be ‘the report of the majority of Senators of
the committee who actually attended hearings and
private meetings of the committee’.'>® Effectively,
as one media report put it, both documents claimed
the ‘majority view'.>® The existence of two separate
reports, with separate recommendations, coinciding
with party political divisions,’™> demonstrates the
polarising nature of issues surrounding firearm
regulation.

16.2.2 Senate Inquiry - recommendations
of the Ability of Australian law
enforcement authorities to eliminate
gun-related violence in the community

Given the specific focus of the Legal and Constitutional
Affairs References Committee’s report, Ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community, several of
its recommendations are not directly relevant to the
present review of the Firearms Act.

The report recommends, for instance, that ‘the
Commonwealth Government provide funding
to allow programs, such as the National Firearms
Monitoring Program and the National Firearm Theft
Monitoring Program, and reports, such as those in
the Firearm Theft in Australia series, to continue on
an ongoing basis'."*% The report also recommends
that ‘the Australian Institute of Criminology conduct
within three years a review of current data collection
and reporting arrangements, with a particular focus
on:

¢ theneedfor more accurate data on firearm thefts,
the recovery of stolen firearms and seizures of
illegally imported firearms;

¢ the quality and comparability of data provided to
Commonwealth agencies by state and territory
police; and

e greater inter-agency cooperation with regards to
data sharing’.>"’

16.2.2.1 Updating the 1996 National Firearms
Agreement

The report on the Ability of Australian law
enforcement authorities to eliminate gun-related
violence in the community recommends that the 1996
National Firearms Agreement be updated, which
is relevant to the regulation of firearms in Western
Australia. Specifically, the report recommends that
the 1996 National Firearms Agreement ‘be updated
to implement nationally consistent regulation in the
following areas:

o firearms, firearm parts and firearm accessories;
* ammunition; and
e the storage of firearms’.'>%¢

1502 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 3, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1503 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 96, accessed at http://www
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1504 ‘Greens claim foul in Senate guns report’, SBS, 10 April 2015, accessed at http://www.sbs.com.au/news/article/2015/04/10/greens-claim-foul-senate-guns-report.

1505 The second report was said to be: ‘the report of the majority of Senators of the committee who actually attended hearings and private meetings of the committee and
is presented as a majority-alternative to the Chair/Labor’s Report of the Legal and Constitutional Affairs References Committee’s inquiry into the ability of Australian law
enforcement authorities to eliminate gun-related violence in the community ... It is endorsed by Senators from the Liberal party, National Party and Liberal Democratic Party,
comprising a majority of those who attended the Committee’s hearings (The Majority)’; see Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David
Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 96, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/

report.pdf.

1506 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 1, 88 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1507 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 2, 88 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1508 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 3, 90 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
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The Report by a Majority of Senators Attending the
Inquiry opposed this recommendation on the basis
that ‘these matters should remain responsibility for
state and territory governments’.'*®

The recommendation is relevant to the current
review, but extends beyond its scope. The specific
issue of firearm deactivation, which was considered
in the report, is discussed elsewhere in this Discussion
Paper at paragraph 7.7, the issue of storage is
considered at chapter 11, and definitions of ‘firearm’
and ‘ammunition’ are discussed at chapter 7 and
11.5.1 respectively.

In terms of firearm parts, the report on the Ability of
Australian law enforcement authorities to eliminate
gun-related violence in the community observed
that the 1996 National Firearms Agreement had not
required jurisdictions to provide for the registration
of parts and inconsistencies between jurisdictions
as to whether this was done, created risks."® The
report cited a report from the Australian Institute
of Criminology, which contended that registration
of firearm parts in all jurisdictions ‘would enable
police to more easily trace ownership history and
the movement of firearms constructed illegally from
firearm parts'.”>"

Western Australia does not require licensing or
registration of firearm parts; indeed the Firearms
Act does not contain any definition of firearm parts.
However, the Act provides that where a firearm is
carried in parts by, or is otherwise in the possession
of, two or more persons, each of these persons is
deemed to be in possession of the firearm.””? The
Firearms Regulations also provides that the holders
of Repairer’s Licences and Dealer’s Licences must
maintain records of ‘all firearms and major firearm
parts brought into stock’."”* The Regulations provide
further that ‘major firearm part’ means ‘any slide,
barrel, revolving chamber, frame, receiver, trigger
assembly or magazine'”™ The view of Western
Australia Police is that this definition only applies to
a dealer’s reporting functions and that a separate
definition of 'major firearm part’ is required in the
Firearms Act."*’®

Western Australia Police has advised that the lack of
a comprehensive definition of a major firearm part

creates uncertainty as to what constitutes a firearm
and what parts of a firearm must be recorded and
licensed. Accordingly, Western Australia Police has
advised that it would support an amendment to the
Firearms Act to provide that a ‘major firearm part’
means any of the following items:'>'

(@) a gas piston, friction assembly, action bar, breech
bolt or breech block;

(b) a firearm barrel;
(c) an assembled trigger mechanism;
(d) areceiver;

(e) a magazine designed or intended for use with a
firearm; and

(f) something, other than a complete firearm, that
includes one or more of these items.'>"”

In addition, Western Australia Police has advised
that ‘there is no offence for a firearms dealer to sell
unlegislated parts, for example; collapsible stocks,
pistol grips and muzzle brakes’ but that ‘when these
parts are fitted to a firearm it could then be subject
to 26B of the Firearms Regulations ... and be deemed
a "firearm of military appearance”'.’>!®

Relevantly, it should be noted that the Firearms
Act provides that it is an offence to alter a firearm
‘from the design or characteristics of its original
manufacture’ or ‘so that its calibre, character or kind
differs from what it was when any current licence or
permit relating to it was issued’, or to be in possession
of a firearm that has been altered in this way."®
This offence appears broad enough to include the
addition of any firearm parts which substantially
change the nature of a firearm. The Act contains
no definitions of ‘character’ or ‘kind’, so Western
Australia Police has advised that it would refer to the
dictionary definitions of these words in applying this
section of the Act.">?

In addition, the 2002 National Firearms Trafficking
Policy Agreement included agreement on legislative
provisions to regulate not only the manufacture
of firearms, but also the manufacture of firearm
parts.”>>' However, such a provision does not exist
in Western Australia. It might be unduly onerous to

1509

1510

1511

1512
1513
1514
1515
1516

1517
1518
1519
1520
1521

Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 148, accessed at http://www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 48, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/Illicit_firearms/report.pdf.

Bricknell S, ‘Firearm trafficking and serious and organised crime gangs’, Australian Institute of Criminology, Research and Public Policy Series no. 116, June 2012, 21, cited in
Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, 49, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Firearms Act 1973 (WA), s 25(2). Section 25(1) provides that for the purposes of this section the term ‘firearm’ is deemed to include a reference to the ammunition for the firearm.
Firearms Regulations 1974 (WA), r 18(1)(b)(i).

Firearms Regulations 1974 (WA), r 18(1a).

Correspondence from GE Dreibergs, Deputy Commissioner of Western Australia Police (Specialist Services), 20 July 2015, 3.

Western Australia Police is of the opinion that, for the purposes of reporting under regulation 18 only, the definition contained at regulation 18(1a) should be maintained; per
correspondence from GE Dreibergs, Deputy Commissioner of Western Australia Police (Specialist Services), 20 July 2015, 3

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 31.

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.

Firearms Act 1973 (WA), s 23(5)(c).

Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 5.

See Bricknell S, ‘Firearm trafficking and serious and organised crime gangs’, Research and Public Policy Series no. 116, Canberra: Australian Institute of Criminology, June 2012, 9,

accessed at http://www.aic.gov.au/media_library/publications/rpp/116/rpp116.pdf.
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require a licence for the manufacture of each and
every component in a firearm, and such a provision
could perhaps usefully be limited to major firearm
parts.

Proposal 43:

that the Firearms Act 1973 (WA) be amended to:
¢ include a definition of ‘major firearm part’;

e to provide that these items cannot be
possessed without a licence; and

e to provide that the manufacture of major
firearm parts without a licence is an offence.

16.2.2.2 Security of information held by approved
clubs

The report on the Ability of Australian law
enforcement authorities to eliminate gun-related
violence in the community also recommended that
‘the Commonwealth Government, together with
state and territory governments, establish national
standards for the security of membership data held
by gun clubs’.*22 This report observed that ‘evidence
given during the inquiry indicated that gun and
shooting clubs are not currently required to follow
any particular rules and standards in relation to the
security of their membership records’ and concluded
that the ‘vulnerability of gun ownership records
held by clubs should be rectified".">> The Report by a
Majority of Senators Attending the Inquiry opposed
this recommendation on the basis that ‘'membership
data held by gun clubs should remain a responsibility
of state and territory governments'.'>?

Stakeholders have raised issues regarding the security
of information possessed by approved clubs in the
context of the present review: one stakeholder
advised that a former, and aggrieved, member of an
approved club sought to obtain membership lists,
which has ‘major public safety ramifications’.’>?> The
Associations Incorporation Act 1987 (WA) provides
that a member of an incorporated association
may inspect the association’s register of members,
which includes postal or residential addresses,
and may make a copy or take an extract from the
register.’> This may be seen to represent a risk: such

a list (including addresses for persons likely to store
firearms at their places of residence) could represent
valuable information to criminal gangs.

The Commission notes that there is currently a Bill
before the West Australian Parliament that seeks to
repeal and replace the Associations Incorporation
Act 1987 (WA). Among other things, this Bill provides
that members may give a postal or email address,
or other prescribed information as to how they can
be contacted, for the purposes of the membership
register.>?In addition, the Bill provides that, although
members may still inspect the register (and make a
copy of or take an extract from it), the rules of an
incorporated association may require a member who
wishes to do so to ‘provide a statutory declaration
setting out the purpose for which the copy or
extract is required and declaring that the purpose is
connected with the affairs of the association’."*%

The Bill also provides that a person who uses or
discloses information in the register of members
of an incorporated association for a purpose not
connected with the affairs of the association or
the administration of the Act is liable to a fine of
$10,000.15%°

In view of the fact that this Bill is still before
Parliament, the Commission does not propose to
make any recommendation regarding information in
membership registers of incorporated associations.

16.2.2.3 Amnesties

The Ability of Australian law enforcement authorities
to eliminate gun-related violence in the community
report’s recommendation for ‘an ongoing, Australia-
wide gun amnesty’ (with consideration given to ways
in which this can be done without limiting the ability
of police to pursue investigative leads for serious
firearm-related crimes)* is discussed at paragraph
14.1.

16.2.2.4 Firearm data holdings — updates

The report also recommended that ‘all jurisdictions
update their firearm data holdings and ensure
the data is transferred to the National Firearms
Interface’.’>3' The Commission understands that this is
presently being done in Western Australia.

1522 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 4, 91 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1523 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
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1530

1531
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April 2015, 91 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149, accessed at http://www
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 7.

Associations Incorporation Act 1987 (WA), s 27. Similar provision is also made in relation to an incorporated association’s record of office holders; see Associations Incorporation
Act 1987 (WA), s 29.

Associations Incorporation Bill 2014 (WA), cl 53(2)(b), (c) and (d).

Associations Incorporation Bill 2014 (WA), cl 54(3). See also cl 56(2).

Associations Incorporation Bill 2014 (WA), cl 57(1).

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 5, 91 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 6, 92 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
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16.2.2.5 3D Printed Firearms

The report also made two recommendations
regarding 3D printed firearms, which are discussed
elsewhere in this Discussion Paper at chapter 13.'532
These recommendations were as follows:

e that Australian governments investigate the
requirement for uniform regulations in all
jurisdictions covering the manufacture of 3D
printed firearms and firearm parts.

¢ that Australian governments continue to monitor
the risks posed by 3D manufacturing in relation to
the manufacture of firearms and consider further
regulatory measures if the need arises.'?

16.2.2.6 Funding

It should also be noted that the report recommends
that ‘Australian governments consider committing
further funding and resourcing to assist in
implementing the preceding recommendations’.!>3

16.2.3 Senate Inquiry — Recommendations of
the Report by a Majority of Senators
Attending the Inquiry

The Report by a Majority of Senators Attending the
Inquiry did not support the above recommendations,
with the exception of the recommendations: for
the implementation of an Australia-wide firearm
amnesty; that jurisdictions update their firearm data
holdings and transfer data to the National Firearms
Interface; and that governments continue to monitor
the risks posed by 3D manufacturing in relation
to the manufacture of firearms.'>*> The Report by a
Majority of Senators Attending the Inquiry made five
recommendations, as follows:

¢ that the Commonwealth commission a study into
the social, economic and environmental benefits
of hunting across Australia, similar to the report
that was released by the Victorian Government in
2013;

e that the Commonwealth establish a formal
mechanism for industry and firearm user groups
to be consulted on issues relating to firearms
regulation;

e that the Commonwealth continue to pursue
improvements in border control for detecting
illegal imports of firearms and firearms parts;

e that the Commonwealth review its contribution
to firearms regulation in the context of the
Reform of the Federation White Paper;

e that state and territory governments investigate
avenues to deregulate the firearm industry to
ease the economic burden on governments,
industry and legal firearm users.'>3%

Again, none of these recommendations is directly
relevant to the current review as most of them relate
to the Commonwealth. With respect to the final
recommendation, the Discussion Paper has considered
the extent to which the industry is regulated within
Western Australia and, where appropriate, made
proposals or identified questions in relation to
potential simplification and streamlining of existing
regulatory requirements.

1532 See the Commission’s comments above at chapter 13 and following in respect of 3D firearms.

1533 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendations 7 and 8, 93, accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1534 Senate Standing Committees on Legal and Constitutional Affairs, Report, Ability of Australian law enforcement authorities to eliminate gun-related violence in the community, 9
April 2015, Recommendation 9, 94 accessed at http://www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1535 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149, accessed at http://www.
aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.

1536 Senators the Hon lan MacDonald, Linda Reynolds, Bridget McKenzie and David Leyonhjelm, Report by a Majority of Senators Attending the Inquiry, 149-150, accessed at http:/
www.aph.gov.au/~/media/Committees/Senate/committee/legcon_ctte/lllicit_firearms/report.pdf.
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171 Reviews and appeals

Any person who is aggrieved by a decision made by
or on behalf of the Police Commissioner may apply
to the State Administrative Tribunal for a review of
the decision.”™” When dealing with a matter in the
exercise of its review jurisdiction, the SAT has the
same jurisdiction, functions and discretions as those
of the maker of the reviewable decision.’>*¢In the case
of decisions made under the Firearms Act, this person
will be the Police Commissioner or a person acting on
his or her behalf.

The SAT is not limited to the statement of reasons
given by the decision-maker,'>3** and may take into
account any additional or new information that was
not available to the original decision-maker at the
time the decision was made."”*® Reviews of decisions
by the SAT are therefore conducted on a de novo
basis, and the purpose of the review ‘is to produce
the correct and preferable decision at the time of the
decision upon the review"'® The SAT may affirm the
original decision,*vary it,"* or set it aside.”™*If the
SAT sets the original decision aside, it may substitute
its own decision™ or send the matter back to the
decision-maker for reconsideration in accordance
with any directions or recommendations that the SAT
considers appropriate.’>* The SAT may also make any
orders it considers appropriate.’ The SAT's decision
is regarded as a decision of the original decision-
maker.'>48

In terms of decisions made under the Firearms Act
more specifically, the SAT has noted that ‘no party
bears any formal onus to prove any facts, but an
applicant for a firearm licence, or a person seeking
a review of a decision to revoke a licence, bears a
practical onus to satisfy the SAT that the requirements
of s 11 ... have been met'.>*

The SAT's 2014 Annual Report noted that 24
applications were made for review of decisions under
the Firearms Act in 2013-2014; 57 applications were

1537 Firearms Act 1973 (WA), s 22.

1538 State Administrative Tribunal Act 2004 (WA), s 29(1).
1539 State Administrative Tribunal Act 2004 (WA), s 27(3).
1540 State Administrative Tribunal Act 2004 (WA), s 27(1).
1541 State Administrative Tribunal Act 2004 (WA), s 27(2).
1542 State Administrative Tribunal Act 2004 (WA), s 29(3)(a).
1543 State Administrative Tribunal Act 2004 (WA), s 29(3)(b).
1544 State Administrative Tribunal Act 2004 (WA), s 29(3)(c).
1545 State Administrative Tribunal Act 2004 (WA), s 29(3)(c)(i).
1546 State Administrative Tribunal Act 2004 (WA), s 29(3)(c)(ii).
1547 State Administrative Tribunal Act 2004 (WA), s 29(3).
1548 State Administrative Tribunal Act 2004 (WA), s 29(5)(a).

made in 2012-2013; and 75 were made in 2011-
2012.1550

Appeals from decisions of the SAT are heard in the
Supreme Court.

17.1.1 Role of the State Administrative Tribunal

Firearmsownershaveexpressedsomeconcernsrelating
to the review of decisions by the State Administrative
Tribunal. Some of these concerns do not relate to
the SAT per se. For instance, firearms owners have
simply advised that, notwithstanding that reasons
are provided for the refusal of applications,”" it is
often difficult for licence applicants to understand
how Western Australia Police arrives at decisions in
relation to applications, particularly where these
decisions might reflect internal Western Australia
Police policy. Moreover, firearms owners regard it
as unsatisfactory that further information as to the
reasons for rejection of a licence application can only
be gained by seeking a review by the SAT, at a cost of
$367 per application.'™>?

Firearms owners have also noted that since reviews
are not limited to matters that were before the
original decision-maker, Western Australia Police can
provide additional reasons to oppose an application
that were not originally relied upon.’ This cuts
both ways, of course; an applicant may also provide
additional material to support his or her application.
Relevantly, the SAT has commented that the Police
Commissioner:

takes a risk in putting before the Tribunal
evidence or material which is not in the strongest
possible form to establish that for which the
Commissioner contends. In a case in which the
applicant on review gives credible evidence,
it may often be the case that the correct and
preferable decision will then be that the material
relied upon by the Commissioner is insufficient to
create doubt about whether the applicant is a fit
and proper person for the intended purpose.’>

1549 Ludgate and Commissioner of Police [2013] WASAT 151 at [36], citing Wignall and Commissioner of Police [2006] WASAT 206 at [282] and Nickels and Commissioner of Police

[2010] WASAT 19 at [22].
1550 State Administrative Tribunal of Western Australia Annual Report 2014, 28.

1551 Firearms Act 1973 (WA), s 18(8) provides that where the Police Commissioner refuses an application, whether original or by way of renewal, or issues it subject to any restriction,
limitation or condition, he or she must notify the applicant, in writing, of the reasons for the decision.

1552 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014. The State Administrative Tribunal website provides that an application fee of $367 is
charged for applications under the Firearms Act 1973 (WA) and that there is also a hearing fee of $367 for each day or part of a day allocated.

1553 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

1554 Smith and Commissioner of Police [2011] WASAT 31 at [46].
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It has also been suggested that where a dispute is
settled in mediation or as part of an out-of-court
agreement the resulting lack of a formal, recorded
decision means there is limited guidance for future
applicants about their likelihood or otherwise of
success.”™ From the perspective of many firearms
owners, the Western Australia Police decision-making
process in evaluating applications remains somewhat
opaque.

Some suggestion has been made that a licensing
complaints panel, comprising a legal practitioner,
a police officer, and a firearms expert, ought to be
established. Such a panel would review disputes
before they reach the SAT and would ‘circumvent
disputes arising from the licensing system’.'>>®

The Commission appreciates the intent of such
proposals. It is, however, important to bear in mind
the purpose that the establishment of the SAT was
intended toserve. Asthe then Attorney General stated
at the time the Bill creating the State Administrative
Tribunal was debated in Parliament, the SAT was
viewed as conferring the following benefits:

theremoval ofconfusioninthe publicmindbecause
one overarching tribunal is identified as the place
where people can seek redress; less formal, less
expensive and more flexible procedures than used
in traditional courts by using a more inquisitorial
and less adversarial approach; the development
of best tribunal practices — both procedural and
in terms of common decision-making principles
across various jurisdictions; improved quality and
consistency in decision-making; in a democratic
context, the provision of a more appropriate and
timely means for citizens to obtain administrative
justice; in many instances, the improvement
in public accountability of official decision-
making flowing from heightened scrutiny of
administrative decisions; separation of the
licensing and registration functions carried out by
vocational bodies from the disciplinary function;
and avoiding the ad hoc creation of new tribunals
to provide administrative review in evolving areas
of government decision-making."*’

It should also be noted that the President of the SAT
can ensure that members reviewing a decision have
appropriate experience and knowledge. Section
11(6)(c) of the State Administrative Tribunal Act
2004 (WA) provides that in specifying the persons,

1555 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

and the number of persons, who will constitute
the SAT for dealing with a particular matter, the
President is to have regard to, among other things,
the extent to which any sitting member needs to
have special knowledge or experience that is relevant
to the matter.”®>® The Commission understands that
the SAT applies this section as a matter of practice
for all matters across its jurisdiction, and that it has
116 sessional members, in addition to its 19 fulltime
members, to assist in meeting this requirement.’>°

The Commission also understands that the nature
of decisions made under the Firearms Act, which
the SAT reviews, is such that technical firearms
knowledge is not typically required."®*°This is because
such decisions tend to concern a person’s suitability
to be issued with a licence, rather than with specific
types of firearms or their use. The Commission is
advised that where technical knowledge of firearms
or ballistics is needed in a particular matter the SAT
informs itself by requiring the parties to bring expert
witnesses to give expert evidence at hearings.®® The
Commission understands that this is also the practice
adopted by the SAT in relation to decisions made
under other enabling Acts, in respect of which there
are few applications for review. The SAT has over 150
enabling Acts which confer jurisdiction on it, and the
Commission is advised that it would be impractical
to appoint sessional members for each specific
situation.'>62

The Commission does not propose to make any
recommendations about the role of the SAT in
reviewing decisions under the Firearms Act.

However, it would be possible for the Firearms Act to
provide for an internal review process to give firearms
licensees and would-be licensees an additional avenue
which might obviate the need to seek a review by the
SAT. Some of the other Acts that provide for review
by the SAT also establish other avenues by which a
decision made under the Act can be challenged. For
instance, the Animal Welfare Act 2002 (WA) provides
that a person can object to a decision if he or she has
not previously sought a review of the decision.'
The Minister deals with objections, and must give
the person who made the objection a reasonable
opportunity to make submissions in relation to
the objection, and must deal with the objection as
expeditiously as possible.”* The Minister must also
give the person who made the objection written
notice of his or her decision and the reasons for it.">** A

1556 Submission from the Sporting Shooters Association of Australia (WA) Inc (SSAAWA), provided 8 September 2014, 6. See also submission from Hon Rick Mazza MLC, 4 December

2014, 4.
1557 McGinty J, Extract from Hansard, Legislative Assembly, 24 June 2003, 9102.
1558 State Administrative Tribunal Act 2004 (WA), s 11(6)(c).

1559 Correspondence from Mr Mark Street, Executive Manager, State Administrative Tribunal, 17 March 2015.
1560 Correspondence from Mr Mark Street, Executive Manager, State Administrative Tribunal, 17 March 2015.
1561 Correspondence from Mr Mark Street, Executive Manager, State Administrative Tribunal, 17 March 2015.
1562 Correspondence from Mr Mark Street, Executive Manager, State Administrative Tribunal, 17 March 2015.

1563 Animal Welfare Act 2002 (WA), s 72(1).
1564 Animal Welfare Act 2002 (WA), s 73(1)(a) and (b).
1565 Animal Welfare Act 2002 (WA), s 73(3).
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person aggrieved by a reviewable decision may apply
to the SAT for a review of that decision if he or she
has not lodged an objection to the decision, or has
lodged an objection but has not been given notice
of the Minister’s decision within 35 days after the
objection was lodged.’® In addition, a person who
has lodged an objection and has been given notice
of the Minister’s decision may apply to the SAT for a
review of the Minister’s decision on the objection.'*

Similarly, the Dangerous Goods Safety Act 2004 (WA)
provides that a person who has been given a direction
or notice may request that the Chief Officer review
it.'>®® Decisions made by the Chief Officer following
such reviews are included as ‘reviewable decisions’,’®°
so a person aggrieved by one may apply to the SAT
for review.

The Commission considers that it is desirable that
a formal internal review process be established in
respect of decisions made under the Firearms Act
to be conducted by an officer of at least a specified
rank, such as inspector, to allow for re-examination
of decisions before formal applications for review
are made to the SAT. Such a review process should
allow a person aggrieved by a decision made under
the Firearms Act to provide written submissions as to
their objection.

Proposal 44:

e thatthe Firearms Act 1973 (WA) be amended
to provide for a preliminary internal review
mechanism, pursuant to which objections to
decision are considered by an officer of at
least a specified rank, such as inspector.

17.1.2 State Administrative Tribunal — costs

Ithas also been proposedthat the State Administrative
Tribunal should have the capacity to award costs,
including for legal advice, where the SAT reverses a
decision to refuse a licence application.’”

In general, parties bear their own costsin a proceeding
of the SAT.>' The SAT can order that one party pay
another party’s costs,’”’2 but such orders are rare.’””
Indeed, the State Administrative Tribunal Act 2004
(WA) provides that one of the SAT's ‘main objectives’

1566 Animal Welfare Act 2002 (WA), s 74(1)(a) and (b).

1567 Animal Welfare Act 2002 (WA), s 74(2).

1568 Dangerous Goods Safety Act 2004 (WA), s 54(3).

1569 Dangerous Goods Safety Act 2004 (WA), s 67(1)(c).

1570 Submission from Hon Rick Mazza MLC, 4 December 2014, 4.
1571 State Administrative Tribunal Act 2004 (WA), s 87(1).

1572 State Administrative Tribunal Act 2004 (WA), s 87(3).

is to ‘minimise the costs to parties’."””*The Act further
provides that, without limiting anything else that
may be considered in making an order that a party
pay the costs of another party where the matter that
is the subject of the proceeding comes within the
SAT's review jurisdiction, the SAT is to have regard to:

e whether the party (in bringing or conducting the
proceeding before the decision-maker in which
the decision under review was made) genuinely
attempted to enable and assist the decision-
maker to make a decision on its merits;"*’”>*and

¢ whether the party (being the decision-maker)
genuinely attempted to make a decision on its
merits.'>’

There is no definitive list of circumstances in which
the SAT will order costs against a party, but the SAT's
website sets out the following relevant factors:

e where a party has contributed to costs being
incurred unnecessarily, by its unreasonable or
inappropriate conduct;

e where a party has been found to have been
untruthful in its dealings with the other party or
the SAT;

e where a party’s case has been shown to be weak
or without merit; and

e where a party has been required to commence
the proceeding in order to establish an objectively
clear entitlement.’””

The SAT can also order that a party pay for the costs of
the proceeding incurred by the SAT itself, as distinct
from the other party.”””®

It has been suggested that the SAT does not often
use its existing powers to award costs, and that if
this power were used, it might encourage greater
consistency in Western Australia Police decision-
making processes.’>”

In considering these suggestions asto costs it should be
recalled that, as noted above, in considering whether
to make a costs order against a party, the SAT is to
have regard to whether the decision-maker genuinely
attempted to make a decision on its merits."”® It is
therefore already open for the SAT to conclude that
the Police Commissioner has not genuinely attempted

1573 See 'Costs and Costs Orders’, accessed at http://www.sat.justice.wa.gov.au/C/costs_and_costs_orders.aspx.

1574 State Administrative Tribunal Act 2004 (WA), s 19(b).
1575 State Administrative Tribunal Act 2004 (WA), s 87(4)(a).
1576 State Administrative Tribunal Act 2004 (WA), s 87(4)(b).

1577 See 'Costs and Costs Orders’, accessed at http://www.sat.justice.wa.gov.au/C/costs_and_costs_orders.aspx.

1578 State Administrative Tribunal Act 2004 (WA), s 88(2).

1579 LRCWA Consultation Meeting with the Firearms Reference Group, 8 September 2014.

1580 State Administrative Tribunal Act 2004 (WA), s 87(4)(b).
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to make a decision on the merits, and to award costs
accordingly. Awarding costs in every instance where
the SAT sets aside the Police Commissioner’s decision
not to award a licence (or to revoke a licence) would
risk implying that all licence application refusals were
the result of the failure genuinely to attempt to make
a decision on the merits. It would also tend to imply
that licences under the Firearms Act are granted as
of right, and a failure to grant a licence is necessarily
an aberration. The Commission notes further that it
has not been suggested that the applicant should
pay the costs of Western Australia Police where an
application for a review of a decision of the Police
Commissioner is unsuccessful and the SAT affirms the
Commissioner’s decision.

The SAT's website notes that there are areas of the
SAT's jurisdiction in which it is accepted that an order
for costs will generally be made, such as where a
vocational regulation body succeeds in disciplinary
action against a practitioner and in compulsory land
acquisition matters when the compensation arising
from the compulsory acquisition of a property is
assessed.”®' Enabling Acts may modify the operation
of the State Administrative Tribunal Act 2004 (WA)'582
and a specific power for awarding costs is also
included in the Guardianship and Administration Act
1990 (WA)."83

In view of the purpose for which the SAT was
established and the powers that already exist in
the State Administrative Tribunal Act 2004 (WA),
the Commission does not propose to make any
recommendations regarding costs.

17.2  Use of firearms by Aboriginal people

for traditional purposes

The Firearms Act regulates the use and possession of
firearms in Western Australia, including for hunting
purposes. There are also other sources of a right
to hunt in Western Australia that are specific to
Aboriginal people.

The right of Aboriginal people to hunt is enshrined
in other Western Australian legislation, although
such legislation does not specifically provide that
firearms may be used. For instance, section 104 of

the Land Administration Act 1997 (WA) provides that
‘Aboriginal persons may at all times enter upon any
unenclosed and unimproved parts of the land under
a pastoral lease to seek their sustenance in their
accustomed manner'.'*® However, section 267 of
the Land Administration Act 1997 (WA) makes it an
offence, without either the permission of the Minister
or reasonable excuse, to discharge any firearm or
other weapon on Crown land.”® Pastoral leases are
included in the definition of Crown land.’>® Other
relevant State legislation is discussed further below.

In addition, a native title right to hunt (among other
traditional rights) can be claimed and recognised
under the Native Title Act 1993 (Cth)."*®” If a native
title claim is registered, it attracts certain procedural
rights, such as the right to negotiate in particular
circumstances. A claim is ‘determined’ when the
Federal Court or High Court determines that native
title exists in the claimed area.

Adaptation

The question whether hunting is still regarded as
"traditional’ when modern methods are used —such as
vehicles, firearms and so forth — has been the subject
of some controversy. In its Aboriginal Customary Laws
Review (Project 94) the Commission previously noted:

Although there are probably still some Aboriginal
people that employ entirely traditional hunting
and fishing methods, most have adopted more
efficient contemporary tools such as firearms,
nylon fishing lines, nets, boats and vehicles. In
many cases, and as a direct result of colonialism,
the knowledge of how to manufacture and use
traditional hunting tools has been irrevocably
lost. In these circumstances to insist on the
exercise of Aboriginal harvesting rights only by
use of traditional methods means effectively to
deny Aboriginal people their customary rights to
harvest natural food resources.'>#

The Commission also noted that the Australian Law
Reform Commission had previously recommended
that ‘in determining whether an activity is ‘traditional’
attention should be focused on the purpose of the
activity rather than the method".'>8°

1581 See ‘Costs and Costs Orders’, accessed at http://www.sat justice.wa.gov .au/C/costs_and_costs_orders.aspx.

1582 State Administrative Tribunal Act 2004 (WA), s 18(2).
1583 Guardianship and Administration Act 1990 (WA), s 16(4).
1584 Land Administration Act 1997 (WA), s 104.

1585 Land Administration Act 1997 (WA), s 267(2)(h).

1586 Land Administration Act 1997 (WA) s 3(1) provides that ‘Crown land’ means, subject to subsections (2), (3), (4) and (5), means all land, except for alienated land. ‘Alienated land’

is defined to mean ‘land held in freehold’ and subsections (2)—(5) read as follows:

(2) All'land below high water mark, including the beds and banks of tidal waters, is Crown land unless that land is inundated land or other alienated land.
(3) When tidal waters form the boundary of a parcel of land or a person holds the freehold of parcels of land adjoining tidal waters —
(a) the land below high water mark (except for land which was alienated land immediately before the appointed day) is Crown land; and

1587

1588
1589

(b) if the line of the high water mark shifts over time by gradual and imperceptible degrees, the boundaries of the parcel or parcels of land shift with the high water mark.
(4) No act to occupy, use, build or carry out works or remove material, with or without lawful authority, is capable of causing land below high water mark to cease to be Crown land.
(5) Land that becomes raised above high water mark, whether gradually or imperceptibly or otherwise, because of the building or carrying out of works, is Crown land.
Section 223(1) of the Native Title Act 1993 (Cth) defines ‘native title’, providing that ‘the expression native title or native title rights and interests means the communal, group or
individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where: the rights and interests are possessed under the traditional laws
acknowledged, and the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and the Aboriginal peoples or Torres Strait Islanders, by those laws and
customs, have a connection with the land or waters; and the rights and interests are recognised by the common law of Australia. Section 223(2) specifically provides that without
limiting subsection (1), rights and interests in that subsection includes hunting, gathering, or fishing, rights and interests.
Law Reform Commission of Western Australia, Aboriginal Customary Laws Discussion Paper, 2005, 370.
Australian Law Reform Commission, The Recognition of Aboriginal Customary Laws, Report No 31 (1986), [977].
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In a native title context, some consideration has
been given to this question. In Yanner v Eaton,"* the
majority of the High Court observed that the hunter
in question’s use of a harpoon-type weapon and a
dinghy with an outboard motor ‘was an evolved, or
altered form of traditional behaviour ... the use of
this mechanical device to provide transport during
the hunt was not a method of hunting known to the
appellant’s tribe before contact with non-indigenous
people’. The majority commented that: ‘[alt trial,
the Magistrate held that this method of hunting
was consistent with the traditional custom of the
appellant’s indigenous community. This finding is not
challenged".”™"

The case of Yorta Yorta v Victoria®*?did not focus on
traditional hunting, but it is relevant to the question
of “tradition’ more generally. In that case, Gleeson CJ,
Gummow and Hayne JJ observed that ‘demonstrating
some change to, or adaptation of, traditional law or
custom ... will not necessarily be fatal to a native title
claim’. However, such change ‘may, in a particular
case, take on considerable significance in deciding the
issues presented by an application for determination
of native title’. Their Honours stated that the:

relevant criterion to be applied in deciding the
significance of change to, or adaptation of,
traditional law or custom is readily stated (though
its application to particular facts may well be
difficult). The key question is whether the law and
custom can still be seen to be traditional law and
traditional custom. Is the change or adaptation
of such a kind that it can no longer be said that
the rights or interests asserted are possessed
under the traditional laws acknowledged and
the traditional customs observed by the relevant
peoples when that expression is understood in
the sense earlier identified?'>*

In the context of a claimed native title right to hunt,
the question whether the hunting remains traditional
will therefore focus on whether it is carried out in
accordance with traditional laws and customs. This
may include questions such as whether traditional
rules about who may hunt, which animals may be
hunted, and how the catch is to be divided up among
a group are followed.

1590 [1999] HCA 53.
1591 [1999] HCA 53 at [68]
1592 [2002] HCA 58.

1593 [2002] HCA 58 at [83].

Previous recommendations

In the Commission’s Aboriginal Customary Laws
Review, the Commission noted that the legality of the
use of firearms by Aboriginal people for hunting on
Crown land in Western Australia was unclear.’

The 2008 Police Review briefly considered the
interaction of the Firearms Act and Aboriginal
customary law, and referred to the Aboriginal
Customary Laws Review. Relevantly, the Aboriginal
Customary Laws Final Report recommended, at
Recommendation 105:

1. that section 267 of the Land Administration
Act 1997 (WA) be amended to make clear
the legislative intention in relation to the use
of firearms for customary hunting on Crown
land and pastoral leasehold land pursuant to
exemptions contained in section 104 of the Land
Administration Act 1997 (WA) and section 23 of
the Wildlife Conservation Act 1950 (WA).

2. that the definition of ‘land’ in the Land
Administration Act 1997 (WA), which includes
land seaward to three nautical miles, and its
impact on fisheries interests and protection of
marine fauna, be considered in determining
the permissible use of firearms under the Land
Administration Act 1997 (WA).

3. that the responsible Ministers institute a
collaborative review of relevant legislation,
including the Firearms Act, the Land

Administration Act 1997 (WA), the Wildlife
Conservation Act 1950 (WA) and the Conservation
and Land Management Act 1984 (WA), to ensure
that permissible use of firearms in customary
harvesting activity is clearly noted.’™*

Since this time, amendments have been made to
the Wildlife Conservation Act 1950 (WA) and the
Conservation and Land Management Act 1984 (WA).

Section 23 of the Wildlife Conservation Act 1950 (WA)
is now more fulsome than it was in 2006, when
the Aboriginal Customary Laws Discussion Paper was
released. This section currently provides that it is a
defence to a charge of an offence against the Act of
taking flora or fauna to prove:

1594 See Law Reform Commission of Western Australia, Aboriginal Customary Laws Discussion Paper, 2005, 382, and Law Reform Commission of Western Australia, Aboriginal

Customary Laws Final Report, 2006, 311.

1595 Law Reform Commission of Western Australia, Aboriginal Customary Laws Final Report, 2006, Recommendation 105, 312.

1596 Previously, section 23 read:
(1) Notwithstanding any other provisions of this Act, a person —

who is “a person of Aboriginal descent” as that term is defined in section 4 of the Aboriginal Affairs Planning Authority Act 1972,

may take fauna or flora —

upon Crown land or upon any other land, not being a nature reserve or wildlife sanctuary, but where occupied, with the consent of the occupier of that land,

sufficient only for food for himself and his family, but not for sale —

and the Governor may, if he is satisfied that the provisions of this section are being abused or that any species of fauna or flora which is being taken under the authority of
this section is likely to become unduly depleted, by regulation suspend or restrict the operation of this section in such manner and for such period and in such part or parts of

the State as he thinks proper.

(2) The CEO may issue a certificate to any person authorising him to sell the skins of kangaroos which he has lawfully taken for food under the provisions of this section.

See Reprint 7 of the Wildlife Conservation Act 1950 (WA) as at 6 October 2006.
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¢ that the accused is an Aboriginal person;'™’and

¢ that the accused took the fauna or flora for an
Aboriginal customary purpose;™®®and

e in taking the fauna or flora the accused complied
with any regulations that restrict or exclude the
operation of this subsection; and

e if the offence is alleged to have been committed
on land other than CALM Act land,’>*° the person
who has control or management of the land
consented to the taking of the fauna or flora; and

o if the offence is alleged to have been committed
in an area in respect of which exclusive native
title’®° exists, the accused either held the
exclusive native title alone or with other persons,
or took the flora or fauna with the consent of the
exclusive native title holder.’®

The Wildlife Conservation Act 1950 (WA) further
provides that an Aboriginal person who takes fauna
or flora for an Aboriginal customary purpose must
not sell the fauna or flora, or any part of it, unless,
under the regulations, that sale is excepted or the
person is authorised or licensed to do s0.'6%?

Similar changes were made to section 103A(3) of
the Conservation and Land Management Act 1984
(WA) which complement those made in the Wildlife
Conservation Act 1950 (WA).

These amendments to the Wildlife Conservation
Act 1950 (WA) and the Conservation and Land
Management Act 1984 (WA) were made by the
Conservation Legislation Amendment Act 2011 (WA).

The recent Inquiry conducted by the Public
Administration Committee into the potential
environmental contribution of recreational hunting
systems considered the issue of Aboriginal people on
Crown land using firearms. This inquiry is discussed
elsewhere in this paper at paragraph 16.1.

In a submission provided to the Inquiry, the
Department of Lands advised that section 23 of the
Wildlife Conservation Act 1950 (WA), section 23A of
the Conservation and Land Management Act 1984
(WA) and section 104 of the Land Administration Act
1997 (WA) —which refer, respectively, to an ‘Aboriginal
customary purpose’ and ‘seeking sustenance in
their accustomed manner’ — would be considered ‘a
reasonable excuse’ for the purposes of section 267 of
the Land Administration Act 1997 (WA) or performing
an act permitted under another written law'%
for the purposes of the Land Administration (Land
Management) Regulations 2006 (WA).'®% That is, in
the view of the Department of Lands, these sections
would permit an Aboriginal person to discharge a
firearm on Crown land.'%

This ‘reasonable excuse’ does not exclude the
operation of the Firearms Act. The submission of the
Department of Lands concluded that ‘an Aboriginal
person, provided the Governor has not suspended or
restricted the taking of flora or fauna, will be able to
use a firearm on Crown land, provided the firearm is
licensed and the firearm is being used to take fauna
for his or her own use’ [emphasis added].'5%

The submission also concluded that an Aboriginal
person who is a native title holder as defined in
section 224 of the Native Title Act 1993 (Cth)'®%” may
also have the right to hunt on Crown land, and that
such activity must be conducted in accordance with
section 211 of the Native Title Act 1993 (Cth). That
section provides, among other things, that if:

e the exercise or enjoyment of native title rights
and interests in relation to land or waters includes
carrying out hunting activities; and

e a Commonwealth, state or territory law prohibits
or restricts persons from carrying on the class of
activity other than in accordance with a licence,
permit or other instrument granted or issued to
them under law; and

1597 For the purposes of this section ‘Aboriginal person’ is defined as ‘a person wholly or partly descended from the original inhabitants of Australia’; Wildlife Conservation Act 1950

(WA) s 23(1).

1598 For the purposes of this section, ‘Aboriginal customary purpose’ is defined as: (a) preparing or consuming food customarily eaten by Aboriginal persons; or (b) preparing or using
medicine customarily used by Aboriginal persons; or (c) engaging in artistic, ceremonial or other cultural activities customarily engaged in by Aboriginal persons; or (d) engaging
in activities incidental to a purpose stated in paragraph (a), (b) or (c); see Wildlife Conservation Act 1950 (WA) s 23(1).

1599 For the purposes of this section, ‘CALM Act land’ means land, or land and waters, listed in the Conservation and Land Management Act 1984 (WA) section 5; and land that,
under the Conservation and Land Management Act 1984 (WA) section 8C, is under the management of the CEO; and land to which the Conservation and Land Management Act

1984 (WA) section 131 applies; see Wildlife Conservation Act 1950 (WA) s 23(1).

1600 The term ‘exclusive native title’ is defined to mean native title rights and interests (as defined in section 223 of the Native Title Act 1993 (Cth) that exist in relation to the area,
whether or not they have been determined under the Native Title Act 1993 (Cth) to exist; and that confer possession, occupation, use and enjoyment of the area on the holders
of the native title rights and interests to the exclusion of all others; see Wildlife Conservation Act 1950 (WA) s 23(1).

1601 Wildlife Conservation Act 1950 (WA) s 23(3)(a)-(e).

1602 Wildlife Conservation Act 1950 (WA) s 23(5). The penalty provided is a fine of $4,000.

1603 Land Administration (Land Management) Regulations 2006 (WA) r 7 provides that a person does not commit an offence under these regulations for doing something contrary
to these regulations if the person has authority to do the thing under any other written law. Relevantly, r 13(1)(b) provides that a person must not, on regulated land, kill, injure,
capture, chase, disturb, interfere with or feed any animal and r 13(4) provides that a person must not, on regulated land, be in possession of a hunting device with the intention
that it be used in a manner prohibited by subregulation (1) or that is a danger to the public. Regulation 13(6)(b) provides that firearms are included in the definition of ‘hunting

device'.

1604 Mr Colin Slattery, Director General, Department of Lands, Submission to Standing Committee on Public Administration: Inquiry
into recreational hunting systems in Western Australia, 13, accessed at http://www.parliament.wa.gov.au/Parliament/commit.nsf/
a7b778ee55fef62a4825772700174a2c/62ddef71ad4c582448257cda0006e682?0penDocument.

1605 Section 267 of the Land Administration Act 1997 (WA) makes it an offence, without either the permission of the Minister or reasonable excuse, to discharge any firearm or other

weapon on Crown land; see Land Administration Act 1997 (WA), s 267(2)(h).

1606 Mr Colin Slattery, Director General, Department of Lands, Submission to Standing Committee on Public Administration: Inquiry
into recreational hunting systems in Western Australia, 13, accessed at http://www.parliament.wa.gov.au/Parliament/commit.nsf/
a7b778ee55fef62a4825772700174a2c/62ddef71ad4c582448257cda0006e682?0penDocument.

1607 Native Title Act 1993 (Cth) s 224 provides that ‘native title holder’, in relation to native title, means (a) if a prescribed body corporate is registered on the National Native Title
Register as holding the native title rights and interests on trust, the prescribed body corporate; or (b) in any other case, the person or persons who hold the native title.
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¢ the law does not provide that such a licence,
permit or other instrument is only to be granted
or issued for research, environmental protection,
public health or public safety purposes; and

¢ the law is not one that confers rights or interests
only on, or for the benefit of, Aboriginal peoples
or Torres Strait Islanders;

then, the law does not prohibit or restrict the native
title holders from hunting, or from gaining access to
the land or waters for the purpose of hunting, where
they do so for the purpose of satisfying their personal,
domestic or non-commercial communal needs and is
an exercise or enjoyment of their native title rights
and interests.'6%8

However, the Native Title Act 1993 (Cth) also provides
that, in so doing, the native title holders are subject
to laws of general application.'®® Therefore, an
Aboriginal person who wishes to exercise a native
title right to hunt within Western Australia, and to
use a firearm for this purpose, will require a licence,
permit or approval under the Firearms Act.

The submission of the Department of Lands also
observed that a ‘registered native title claimants’
— that is, a person who is a member of a registered
native title claim that has not yet been determined
— ‘possesses similar rights of access to a native
title holder, except that [the Native Title Act 1993
(Cth)] also provides specific provisions for access to
non-exclusive agricultural and pastoral leases for
traditional activities according to section 44B".'61°

Although the ability to use firearms for traditional
hunting is still not clearly spelt out in the relevant
legislation, it is plain that in some circumstances
Aboriginal people may use firearms on Crown land;
however, it appears they must also comply with the
requirements of the Firearms Act, which has not been
designed to accommodate these circumstances. For
instance, ‘traditional hunting’ or ‘seeking sustenance’
is not included in the list of ‘genuine reasons’ set out
in section 11A(2) of the Act.

In its Aboriginal Customary Laws Final Report, the
Commission noted that the submission of Western
Australia Police stated that any legislative change
must complement the Firearms Act and that any
exemption for Aboriginal people should be made
explicit in the Firearms Act so that police officers are
aware of it in the event that they are called upon
to resolve a complaint for actions contravening the
ACt.16”

1608 Native Title Act 1993 (Cth), s 211.
1609 Native Title Act 1993 (Cth), s 211, note.

In the 2008 Police Review, Western Australia Police
noted further that ‘sub-sections 11A(1), 11A(2)(c),
23(10) and 23(10a) of the Firearms Act ... will restrict
Indigenous persons from freely hunting on any land
and therefore will contradict the intention of the
other Acts’.'®'? Accordingly, the review recommended
that these sections of the Act be amended ‘to
complement other relevant Acts in relation to the
use of firearms for customary hunting by Indigenous
persons on Crown land’.'¢'

The relevance of the sections identified by Western
Australia Police is as follows:

e The ‘genuine reason’ requirement in section
11A(1) of the Firearms Act does not include
traditional hunting as a genuine reason.

e In respect of the ‘recreational hunting and
shooting’ genuine reason in section 11A(2)(c),
there is seemingly no provision for an applicant
to provide details of a registered or determined
native title right to hunt on particular land, or
an intention to seek sustenance or engage in
traditional hunting, as distinct from a ‘property
letter’ from the owner of land.

e Section 23(10) provides that a person who uses
a firearm on land belonging to another person
without the express or implied consent of the
owner or occupier of that land (or some person
apparently authorised to act on behalf of the
owner or occupier) without reasonable excuse
commits an offence.'®™ It appears to be unclear
whether traditional hunting (or, more specifically,
a registered or determined native title claim
which includes a right to hunt) on a pastoral lease
will constitute a ‘reasonable excuse’.

e Section 23(10a) provides that it is an offence for
a person, without reasonable excuse, to carry a
firearm, other than on a road open to the public,
onto or across land thatis used for orin connection
with primary production without the express or
implied consent of the owner or occupier of that
land or some person apparently authorised to act
on behalf of the owner or occupier.’® It appears
to be unclear whether traditional hunting (or,
more specifically, a registered or determined
native title claim which includes a right to hunt)
on a pastoral lease will constitute a ‘reasonable
excuse’.

1610 Mr Colin Slattery, Director General, Department of Lands, Submission to Standing Committee on Public Administration: Inquiry
into recreational hunting systems in Western Australia, 13, accessed at http://www.parliament.wa.gov.au/Parliament/commit.nsf/
a7b778ee55fef62a4825772700174a2c/62ddef71ad4c582448257cda0006e682?0penDocument.

1611 Law Reform Commission of Western Australia, Aboriginal Customary Laws Final Report, 2006, 312.

1612 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 30.
1613 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 30.

1614 Firearms Act 1973 (WA), s 23(10).
1615 Firearms Act 1973 (WA), s 23(10a).
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The recommendation in the 2008 Police Review, to
amend these sections of the Firearms Act has not
been implemented.

More recently, Western Australia Police has advised
that it considers that the current provisions of
the Firearms Act are adequate in this context and
that, therefore, no amendment is required. More
specifically, Western Australia Police have advised as
follows:

The Department of Parks and Wildlife (DoPAW)
oversee the management of Crown land through
the Conservation and Land Management Act and
Regulations. Recent amendments have verified
any person who seeks permission to use firearms
on Crown land, including indigenous [sic] persons
using firearms for customary hunting, must be the
holder of an appropriate firearms licence. DoPAW
have regulations and guidelines for Aboriginal
customary activities on DoPAW-managed lands
and waters.

DoPAW will not issue landholder permission
letters to support original or additional firearm
applications. Therefore the current requirements
of Sections 11A(1) and 11A(2)(c) will remain a
requirement, prior to a person seeking permission
to use a firearm on Crown land.

DoPAW will provide permission for indigenous
[sic] persons to use firearms for customary
hunting on Crown land upon application or
notice. DOPAW will manage a controlled hunting
system which will require licensed persons to
apply or advise of their intention to use a firearm
on Crown land. This control mechanism is to
ensure an accountable and safe environment for
the shooter and other community users of Crown
land. Therefore the current firearm offences
created in Sections 23(10) and (10a) will apply.

Current provisions are adequate. Provided a
person has a genuine reason such as recreational
shooting and they have permission from a
landowner they can shoot on any property
provided they have approval from the owner or
occupier. WA Police do not support hunting on
land without permission.'s'¢

This information suggests that there is a clear system
in place for licensed persons to engage in traditional
hunting on Crown land.

However, the fact remains that the Firearms Act
provides no guidance as to how Aboriginal people
seeking licences in order to engage in traditional
hunting can do so in the first place. On the face of
the Act, an Aboriginal person seeking to engage

in traditional hunting would have to try to meet
the requirements of an existing genuine reason.
For instance, he or she could seek a licence for
recreational shooting™’ or as a member of an
approved shooting club,'®® although neither of
these would actually constitute the person’s genuine
reason. This seems contrary to the scheme of the
Act, which contemplates that a person must provide
specific information to support their actual genuine
reason for a licence. Further, it has the potential to
create confusion and uncertainty. The Commission
reiterates recommendation 105 from its Aboriginal
Customary Laws Final Report and also makes the
following proposals:

Proposal 45:

e that the ‘genuine reason’ requirement in
section 11A(1) of the Firearms Act 1973 (WA)
be amended to include ‘traditional hunting’;

e where a person has nominated ‘traditional
hunting’ as his or her genuine reason, in lieu
of a ‘property letter’ he or she ought to be
able to provide evidence of:

— his or her membership of a registered
or determined native title claim over an
area; or

— his or her identity as an Aboriginal
person wishing to engage in traditional
hunting in accordance with section 23 of
the Wildlife Conservation Act 1950 (WA),
section 23A of the Conservation and
Land Management Act 1984 (WA) and
section 104 of the Land Administration
Act 1997 (WA); and

e thataperson’sstatusasan Aboriginal person
engaging in traditional hunting, a registered
native title claimant or determined native
title holder be accepted as ‘reasonable
excuse’ for the purposes of sections 23(10)
and 23(10a) of the Firearms Act 1973 (WA).

17.3 Ammunition sales

The Firearms Act provides that where the holder of
a Dealer’s Licence sells ammunition the dealer must
make an entry in the prescribed manner in a record
kept for this purpose and must ‘cause verification
of that transaction to be entered in, or affixed
to, the record in the prescribed manner or obtain
the signature thereto of the person to whom the
ammunition is supplied”.'®"® The Firearms Regulations
provide, further, that the record is to be maintained
in Form 19 in an Ammunition Sales Book, or in

1616 Correspondence from Dr Karl O'Callaghan, Commissioner of Western Australia Police, 16 June 2015, 26.

1617 Firearms Act 1973 (WA), s 11A(2)(c).
1618 Firearms Act 1973 (WA), s 11A(2)(a).
1619 Firearms Act 1973 (WA), s 30(3).
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such other manner as the Police Commissioner may
approve.'62

The Commission is advised that, as a matter of
practice, persons who purchase ammunition are
required to fill out an entry in a dealer’s register and
that the information they are required to provide
(including their residential address) can then be
viewed by subsequent purchasers.’®?' Stakeholders
have advised that this is a cause for concern, and it
has been suggested that, given a firearms licence has
a person’s address on it, purchasers of ammunition
should simply be required to provide their licence
number rather than also providing their address.

Proposal 46:

e that Form 19 in Schedule 1 of the Firearms
Regulations 1974 (WA) be amended to
remove the ‘address’ column.

17.4 Prescribed forms

The 2008 Police Review observed that the Act provides
that regulations may be made with respect to, among
other things, the forms to be used for the purposes
of the Act.'*?2 The Review noted that the forms that
are prescribed are contained in Schedule 1 of the
Firearms Regulations and concluded that it would be
‘more practical and better for the administration of
granting firearm licences to have the forms approved
by the Commissioner of Police’.'s?* Accordingly, it
recommended that the forms found in Schedule 1
of the Firearms Regulations be approved rather than
prescribed.'6%

Question 44:

e Should the Firearms Act 1973 (WA) be
amended to facilitate forms being approved
by the Police Commissioner rather than
prescribed in the Firearms Regulations 1974
(WA)?

1620 Firearms Regulations 1974 (WA), r 17(2).

1621 Meeting with Hon Rick Mazza MLC, 18 June 2015.

1622 Firearms Act 1973 (WA), s 34(2)(e).

1623 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 31.
1624 Review of the Firearms Act 1973, Report to the Minister for Police, August 2008, 31.
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Submission from Hon Rick Mazza MLC, 20 December
2013, 3 February 2014 and 4 December 2014

Submissions from Dr Leo Laden, 18 June 2014,
30 October 2014, and 5 January 2015

Submissions from Mr Ross Allanson, enclosing
additional documents, 19 June 2014 and 6 October
2014

Submission from Mr Bryan Finlay, 10 August 2014
Submission from Mr Tony O’Brien, 11 August 2014

Submission from Animal Pest Management Services,
29 September 2014

Correspondence from the State Administrative
Tribunal, 14 October 2014

Submissions from Sporting Shooters Association of
Australia (WA) Inc, provided 8 September 2014 and
23 February 2015.

Submission from Roy Alexander & Sons (Mr Murray
Alexander OAM and Mr lan Alexander), provided
8 September 2014

Submission from the Public Health Association of
Australia (WA Branch), 8 October 2014

Correspondence from Queensland Police Service,
received 16 January 2014

Submission from the Australian Deer Association,
31 January 2015

Submission from the Pastoralists & Graziers
Association of WA (Inc) 13 February 2015

Submission from the Northern Territory Police,
18 February 2015

Correspondence from the Hon Tony Piccolo MP,
Minister for Police, South Australia, 5 March 2015

Submission from Mr Peter Metcalfe, Executive
Director, Livestock Industries, Department of
Agriculture

and Food (WA), 13 March 2015

Submission from the Western Australian Meat
Industry Authority, 27 March 2015

Submission from RSPCA Australia Inc, 1 April 2015
Submission from Animals’ Angels, 8 April 2015

Submission from Australian Livestock & Property
Agents Association Ltd, 16 May 2015

Correspondence from Hon Wade Noonan, Minister
for Police, Victoria, 20 May 2015

Correspondence from Western Australia Police,
16 June 2015

Correspondence from the Hon MT Hidding MP,
Minister for Police, Tasmania, 16 June 2015

Correspondence from Western Australia Police,
20 July 2015

Correspondence from Western Australia Police,
4 September 2015
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