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Background: 

The Western Australian Farmers Federation (Inc) (WAFarmers) is WA’s largest and most 

influential rural advocacy and service organisation. 

WAFarmers represents approximately 3,300 Western Australian farmers from a range of 

primary industries including grain growers, meat and wool producers, horticulturalists, dairy 

farmers and beekeepers. 

It is estimated that collectively our members are major contributors to the $7.2 billion gross value 

of production (2012/13 – ABS, December 2009) that agriculture in its various forms contributes 

to Western Australia’s economy. 

Additionally, through differing forms of land tenure, our members own, control and capably 

manage many millions of hectares of the State’s land mass and as such are responsible for 

maintaining the productive capacity and environmental wellbeing of that land. 

 

Introduction:  

WAFarmers welcomes the opportunity to comment on the likely anti-competitive effects of the 

proposed Brookfield consortium acquisition of Asciano Limited. 

The basis of the ACCC review is to prohibit acquisitions that will substantially lessen competition 

in the market. The extent of the ACCC investigation is on the impact on competition arising from 

the vertical integration of Brookfield and Asciano’s businesses in Australia. WAFarmers will be 

commenting specifically on the impact on Western Australia with the combination of above rail 

freight services operated by Pacific National, and the below rail infrastructure network operated 

by Brookfield Rail. 

WAFarmers urges ACCC to deny the proposed acquisition as the monopolistic nature of the 

infrastructure involved will lead to anti-competitive behaviour in the already turbulent rail freight 

network in WA. The proposed acquisition is in direct violation of Section 50 of the Competition 

and Consumer Act 2010.  

The Act Section 50 states “(1)  A corporation must not directly or indirectly: (a) acquire shares in 

the capital of a body corporate; or (b) acquire any assets of a person; if the acquisition would 

have the effect, or be likely to have the effect, of substantially lessening competition in any 

market.” 

The acquisition of Asciano by Brookfield would lead to the largest interstate rail operator in WA 

no longer being a customer of Brookfield, but part of their operations. Pacific National would no 

longer be a competing customer in the above rail network and would no longer be subject to the 

access fee negotiation process that happens with other access seekers. 
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Rail services in Western Australia under Brookfield Rail management 

The WA grain industry has been significantly disadvantaged by Brookfield Rail since they 

became responsible for managing the WA rail freight network. 

WA rail infrastructure has 3 levels of rail: Tier 1, Tier 2, and Tier 3. Brookfield Rail holds the 

lease to these Tiers for an additional 34 years, until 2049. Since Brookfield Rail have managed 

the 5,100 km of rail infrastructure, approximately 500km of Tier 3 rail lines have been closed, 

with over 700 speed and mass restrictions enforced on the remainder of the network. 

The current average access fee is $7-8 per tonne, which is approximately 50% of a WA grower’s 

freight rates. WA rail access rates are up to 4 times greater than access fees in Eastern 

Australia. Despite recent State and Federal funding injections into Tier 1 and 2 lines, WA 

growers, through CBH Group, have paid in excess of $170 million in access fees over the past 3 

years. 

The current WA rail infrastructure is declining in quality and service. 10 – 15% of the service has 

been removed through the closure of Tier3.   All above rail access seekers have shouldered a 

significant increase in prices. 

Brookfield Rail charges an access fee with the understanding that the network will be 

maintained at a usable level. However the network has been allowed to continue to degrade and 

then forced to close due to limited spending on maintaining or improving it.  

In conjunction with the significant price increases, CBH Group had their locomotive fleet forced 

off the tracks for approximately 18 hours in late April 2015. The removal was due to CBH 

refusing to sign an interim access agreement which contained fee increases of up to 36%. They 

signed the agreement under protest as it is costing CBH an additional $6 million per month. 

 

Importance of Rail to the WA grain industry 

The rail network in WA is vital to ensuring efficient movement of grain from the 195 up country 

storage and receival sites operated by CBH Group, to the 4 major ports in WA. Rail is the key 

component of grain export, as it achieves efficiencies that are unattainable by road transport. 

Brookfield Rail customers of above rail services use rail as it is significantly cheaper and more 

efficient than movement on roads. There are also other issues associated with movement of 

bulk commodities on road infrastructure. It increases potential risk to other road users, as well 

as the significant increase in wear on roads, that then requires local and state government 

maintenance. 

There is frequent comparison of rail and road infrastructure and the efficiencies and costs 

associated with transport. The nature of rail means that although its nearest competitor is road, 

rail is significantly different in its operation. The comment that rail access and use is cheaper 

than road is true; however pricing rail to be competitive with road use is anti-competitive and 
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misleading to the true value to the economy. 

CBH Group, as a customer of Brookfield Rail for above rail access relies upon the state owned 

assets of ports and railways to allow their business to operate. They do this to ensure WA 

remains internationally competitive in our export markets. It is critical for all export focused 

industries that they are given fair and equitable access to efficient supply chain infrastructure. 

CBH Group has continually highlighted their commitment to return value to growers, with 

specific reference to the purchasing of their own rolling stock, as well as the significant 

infrastructure investment currently throughout the agricultural regions of WA. 

Asciano plays a significant role in the management of key Australian export supply chains, 

specifically above rail and port infrastructure. The ACCC need to ensure that the management 

of more key infrastructure in the export supply chain is done with efficient oversight and 

regulation that will improve Australia’s presence in export industries. 

 

Competitive impact of vertical integration 

The vertical integration of Brookfield Rail into the below rail lease holder, to an above rail 

operator also, is of significant concern to WAFarmers. There is substantial potential for 

Asciano’s significant infrastructure portfolio to be mismanaged to utilise the monopolistic power 

of rail and port.  

The potential for the lack of transparency would allow Brookfield to provide Pacific National with 

preferential access and prices to the disadvantage of other operators. It would utilise Brookfield 

monopoly on key infrastructure, and further exacerbate issues currently occurring within the rail 

access sector. 

The distinct lack of scrutiny and transparency of Brookfield to external members of the operating 

chain is likely to create an uneven playing field for all above rail operators in WA. The issue will 

also be compounded by the lack of oversight and transparency in the management of the state 

rail network under the Economic Regulation Authority. 

Under the current legislation and framework, Brookfield could position their vertically integrated 

assets to squeeze out competition. The regulation and framework cannot facilitate current 

access, and therefore it cannot be relied upon to manage the entrance of Brookfield into the 

above rail operator market, as it will be in direct competition to its customers. Transparent and 

fair access is not currently facilitated through the code. Therefore it cannot be relied upon to 

ensure fair access under a different operating environment. 

The current review of the WA Railway (Access) Code 2000 had submissions from every above 

rail operator, including Asciano, as it is the biggest interstate operator on the WA rail freight 

network. The submissions all highlighted that the code did not function to protect the interests of 

above rail operators. This highlights that Brookfield cannot be allowed to obtain Asciano’s 

assets, as the code that they function under cannot be utilised to protect the interests of 
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competition in the market. 

 

Confidential information 

The ability for Brookfield Rail to operate a state owned asset, especially an asset of the scale 

and importance of the WA rail network, without disclosing costs, operating profits, or any other 

information on how the infrastructure is managed, clearly identifies failures in the oversight 

process. 

The rail infrastructure is owned by the state government, and therefore by extension it is owned 

by tax payers, yet they cannot be provided with the lease agreement. 

Currently all Brookfield Rail information and their customers are held in commercial in 

confidence that prohibits any discussion that could challenge the current operating environment. 

 

Summary  

The acquisition has untold implications in limiting the competitive nature of rail, and would 

further impose the monopolistic nature of rail onto Western Australia. WAFarmers does not 

support the acquisition of Asciano by Brookfield, on the grounds that it will significantly hinder 

the WA grains industries ability to operate competitively in international markets. 
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